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INTRODUCTION

The attention generated by Daubert v. Merrell Dow Pharmaceuti-
cals, Inc.' reflects the perceived importance of the issue of the admis-
sibility of scientific evidence in tort litigation.? In products liability
litigation, whether claimants prevail often depends upon expert testi-
mony presented on the issue of causation.® Unless a claimant is able
to have the expert’s testimony admitted, there will be little or no
chance of prevailing. Thus, though it is disputed whether Daubert
will extend or contract tort liability,* it is undisputed that its impor-
tance lies in its impact on the scope of tort liability.

Accordingly, the interest in Daubert may be seen as part of a
broader focus in recent years on trends in tort liability—a focus that
has produced a considerable body of literature on whether tort liabil-

* Professor of Law, Benjamin N. Cardozo School of Law. I wish to thank John Leubsdorf
and Paul Shupack for helpful comments on an earlier draft of this Article. I would also like to
acknowledge the invaluable assistance of my research assistant, David Simon.

1 113 S. Ct. 2786 (1993) (holding that the Frye rule, requiring that the proponent of scien-
tific evidence must lay as a foundation for expert witness testimony that the theory being
advanced is generally accepted within the scientific community, did not survive the 1975 enact-
ment of the Federal Rules of Evidence; instead, requiring the trial judge to make a preliminary
assessment of whether the reasoning or methodology underlying the testimony is scientifically
valid and whether it could properly be applied to the matter in issue).

2 See Edward J. Imwinkelried, The Next Step After Daubert: Developing a Similarly Epis-
temological Approach to Ensuring the Reliability of Nonscientific Expert Testimony, 15 CAR-
pozo L. REv. 2271, 2271 nn. 2-3 (1994).

3 See Kenneth A. Cohen, Class Actions, Toxic Torts, and Legal Rules, 67 B.U. L. REV.
581, 595 (1987) (reviewing PETER H. SCHUCK, AGENT ORANGE ON TRIAL: Mass Toxic
DISASTERS IN THE COURTS (1986)) (*Products liability . . . cases increasingly turn on the
testimony of doctors, statisticians, and other scientific experts.”); M. Stuart Madden, The Duty
to Warn in Products Liability: Contours and Criticism, 11 J. PrRoD. LiaB. 103, 125 (1988)
(“[Mln [all] . . . products liability causes of action, the plaintiffs proof must establish
causation.”).

4 Each side has claimed victory. See David E. Bernstein, The Admissibility of Scientific
Evidence After Daubert v. Merrell Dow Phamaceuticals, Inc., 15 CARDOZO L. REv. 2139,
2139 n.4 (1994); Michael D. Green, Relief at the Frying of Frye: Reflections on Daubert v.
Merrell Dow Pharmaceuticals, 1 SHEPARD'S EXPERT & Scl. EVIDENCE Q. 43, 45 (1993);
Barry J. Nace, Reaction to Daubert, 1 SHEPARD’S EXPERT & Sci. EVIDENCE Q. 51 (1993).
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ity has expanded in the past thirty years.> Three groupings of com-
mentary appear in the literature: one set concludes that there has been
a huge growth in tort liability;® another set denies that tort liability
has been substantially expanded;’ while a third body of scholarship

5 The 1960-90 period is not the only one in which a personal injury litigation explosion
took place; the 1870-1910 period in New York also saw such a litigation explosion. See RAN-
DOLPH E. BERGSTROM, COURTING DANGER (1992) for an analysis of the personal injury
litigation explosion that occurred in New York in the 1870-1910 period. Bergstrom considers
and rejects as explanations for the explosion: rapid industrialization in that period, id. at 29-51,
increased danger and resultant changes in accidental death rates, id. at 41, as accident rates
were not rising, id. at 55, increased population, id. at 31-34, easier access to courts and changes
in laws, id. at 58-86, increases in the number of lawyers and the rise of contingent-fees advo-
cacy, id. at 88-94, changes in the advocacy or practices of lawyers, id. at 114, and changes in
the need for compensation of the populace and the likelihood of gaining it, id. at 145-66.

Instead, he attributes the litigation explosion to changes in the populace’s expectations of
the care they expected from their fellow citizens. *“That the exercise of care remained constant
(or even improved) in these forty years, but the public's expectation for care rose ahead of that
exercise, is consistent with the constant incidence of injury over time and accounts for the rise
in injury suits amidst the steady number of injuries.” Id. at 185. The rejection of the role of
contingent fees in the litigation explosion is based upon the fact that contingent fees were
probably not in use in 1870 in personal injury litigation, though they had been formally legiti-
mated twenty years earlier and did not show up in widespread use until 1890. Id. at 89-91.
Bergstrom notes that “‘the contingency retainer was available to attorneys in 1870,” but points
out that “[i]ts availability did not incite the populace to inundate the Supreme Court with
injury suits.” Id. at 91. He concludes that “it was not . . . contingent-fees lawyering that
prompted a rise in [personal] injury suits.” Id.

This conclusion, effectively rejecting the possibility that the fundamental change that oc-
curred in the financing of personal injury litigation required a considerable period of time to
manifest a commensurate social impact, is questionable. Moreover, it is likely that the volume
of contingent fee agreements was a lagging, not a leading, indicator of expansion of tort liabil-
ity in this time frame. See id. at 91, 94. Lawyers would no doubt have been reluctant to enter
into the heretofore untried contingent-fee agreements until it became clear that such agree-
ments were financially rewarding. From that perspective, Bergstrom would be correct in con-
cluding that contingent-fee financing did not initiate the personal injury tort explosion.
However, his conclusion that they were not a major contributor does not follow from the
evidence presented.

6 See, e.g., George L. Priest, Lawyers, Liability and Law Reform: Effects on American
Economic Growth and Trade Competitiveness, 71 DENv. U. L. REV. 115, 115 (1993) [hereinaf-
ter Priest, Lawyers, Liability and Law Reform] (“[O]ver the past three decades . . . courts have
significantly expanded standards of tort and environmental liability, increasing the liability
exposure of virtually everyone in the society but especially of manufacturers, insurers and
governmental entities.””); Kenneth S. Abraham, What is a Tort Claim? An Interpretation of
Contemporary Tort Reform, 51 Mp. L. REV. 172, 203 (1992); Robert G. Berger, The Impact of
Tort Law on Insurance: The Availability/Avoidability Crisis and its Potential Solutions, 37 AM.
U. L. REv. 285, 312 (1988); Jerry J. Phillips, Comments on the Report of the Governor’s Com-
mission on Tort and Liability Insurance Reform, 53 TENN. L. REV. 679, 699 (1986); George L.
Priest, The Current Insurance Crisis and Modern Tort Law, 96 YALE L.J. 1521, 1534 (1987);
George L. Priest, The Invention of Enterprise Liability: A Critical History of the Intellectual
Foundations of Modern Tort Law, 14 J. LEGAL STUD. 461 (1985) [hereinafter Priest, The In-
vention of Enterprise Liability]; Gary T. Schwartz, The Beginning and the Possible End of the
Rise of Modern American Tort Law, 26 GA. L. REv. 601 (1992); Charles R. Tremper, Com-
pensation For Harm From Charitable Activity, 76 CORNELL L. REV. 401, 422 (1991).

7 See, e.g., JETHRO K. LIEBERMAN, THE LITIGIOUS SOCIETY (1981); David M. Engel,
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concludes that there was indeed a period of rapid growth in tort liabil-
ity but that it ended in the early 1980s.2 As Daubert is fitted into this
scholarship, its impact will likely come to be gauged by its effect on
the scope of tort liability.

Tort scholars examining trends in tort liability have based their
conclusions mostly upon statistical €vidence (numbers of claims) and
doctrinal analysis. With regard to the latter, they share the focus of
Daubert commentators who are parsing the Supreme Court’s words
to determine the precise dimensions of the doctrine announced in
Daubert®

At the level of the individual case, the importance of legal doc-
trine, including the one enumerated in Daubert, cannot be doubted.
From the broader perspective of a systematic view of the personal
injury tort system, however, the Daubert issue of the admissibility of
certain evidence—which at the level of the specific case is often out-
come-determinative—is of considerably diminished importance.
From this same systemic perspective, most doctrinal issues may also
be relegated to secondary importance. And perhaps, most startling,
so too may be the existence and rate of injury. What is of paramount
importance in accounting for the scope of liability assessed under the
tort system are the financial incentives which drive the personal injury
tort system; these incentives not only determine the frequency and
valuation of such litigation but increasingly the outcomes as well.
Although claimants’ financial incentives play an important role,
plaintiffs’ lawyers’ financial incentives play the dominant role. That
these truths are or ought to be self-evident may be deéduced from the
following unassailable propositions: our tort system today accommo-
dates many claims for compensation for injury that would have been
denied fifty years ago; changes in doctrine, evidentiary standards and
procedure have been fashioned to allow this increased scope of liabil-
ity; substantial increases in pain and suffering awards have accompa-
nied the aforementioned changes; plaintiffs’ lawyers have been among

The Oven Bird’s Song: Insiders, Outsiders, and Personal Injuries in an American Community,
18 Law & Soc’y REv. 551 (1984); Marc S. Galanter, Reading the Landscape of Disputes:
What We Know and Don’t Know (and Think We Know) About Our Allegedly Contentious and
Litigious Society, 31 UCLA L. REv. 4 (1983); Marc S. Galanter, The Day After the Litigation
Explosion, 46 MpD. L. REv. 3 (1986).

8 See, e.g., DEBORAH N. HENSLER ET AL., TRENDS IN TORT LITIGATION: THE STORY
BEHIND THE STATISTICS 32-33 (1987); James A. Henderson, Jr. & Theodore Eisenberg, The
Quiet Revolution in Products Liability: An Empirical Study of Legal Change, 37 UCLA L.
REV. 479 (1990); Randy M. Mastro, The Myth of the Litigation Explosion, 60 FORDHAM L.
REV. 199 (1991) (reviewing WALTER K. OLSON, THE LITIGATION EXPLOSION: WHAT HAP-
PENED WHEN AMERICA UNLEASHED THE LAWSUIT (1991)); Schwartz, supra note 6.

9 See, e.g., Bernstein, supra note 4.
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the chief beneficiaries of this expansion; and these plaintiffs’ lawyers,
as an increasingly organized interest group,'® financed by very sub-
stantial rates of return and driven by a desire for even higher rates of
return, have pressed continuously for those expansionary changes.
No rational person believes that the changes in doctrine, claim valua-
tion, or evidentiary standards and procedure which have been an inte-
gral part of that expansion “simply happened.”'! That plaintiffs’

10 See Jack B. Weinstein, Ethical Dilemmas in Mass Tort Litigation, 88 Nw. U. L. REv.
469, 480 & n.43, 524 (1994) (“The speed with which the number of breast implant cases ex-
ploded on the scene is attributable in part to a well-organized plaintiffs’ bar, which now has the
capital, organizational skills, and advertising techniques to seek clientele.”); Robert England,
Congress, Nader and the Ambulance Chasers, AM. SPECTATOR, Sept. 1990, at 18; Richard B.
Schmitt, Trial Lawyers Glide Past Critics with Aid of Potent Trade Group, WALL ST. J., Feb.
17, 1994, at Al.

' See J. Robert S. Prichard, 4 Systemic Approach to Comparative Law: The Effect of Cost,
Fee, and Financing Rules on The Development of The Substantive Law, 17 J. LEGAL STUD. 451
(1988).

Courts are both limited to and driven by the cases that litigants put before them.
Their understanding of legal problems is limited to the cases before them. At the
same time, however, courts are driven to develop substantive doctrines to respond
satisfactorily to the full array of cases they are called upon to decide. . . .

- . . As the American procedure permits, or even encourages, the assertion of
group-based claims, over time doctrines are developed and elaborated that accept
some of these claims. As the valid claims emerge doctrinally, the incentive to sue
and to expand the range of claims is correspondingly increased. As lawyers press
these newly encouraged claims, the doctrinal law must be further elaborated, spec-
ified, and developed. The process feeds on itself so that the likelihood and impor-
tance of cross-fertilization are increased. Thus the increased pace and complexity
of doctrinal evolution in the American system owes its origin to the initial incen-
tive structure.

.. . [Also] incentives for lawyers under the American system provide a spur
for bringing provocative and novel claims. If one were to ask English of Common-
wealth lawyers to describe what they find most remarkable about American litiga-
tion, a common response would identify the startling or provocative or novel
extension of existing principle: “Can you imagine arguing that?” captures the type
of reaction. . . . [T]he origin of these novel developments lies in the incentive struc-
ture.

Novel claims are low-probability claims and are favored in American law by
the cost rule, by the availability of contingent fees, and by the existence of public
interest firms. They are further accentuated by the proplaintiff fee statutes in sub-
stantive areas. Low-probability cases, if brought often enough, succeed sometimes.
Having succeeded once, they are brought repeatedly. Furthermore, once a number
of cases have succeeded at trial, the supporting legal principle is then tested at the
appellate level. Often the novel claim loses at the appellate level and little more is
heard of the development apart from the memory of the headlines. On the other
hand, sometimes these novel cases are affirmed on appeal; through a number of
these decisions new legal principles are articulated and elaborated.

Id. at 464-66 (footnotes omitted). But cf. Priest, Lawyers, Liability and Law Reform, supra
note 6, at 125.

It has become a commonly heard criticism of the plaintiffs’ bar that, vari-
ously, the existence of more lawyers, more aggressive lawyers, or lawyers bringing
more innovative cases will itself stimulate judges to expand the law in redistribu-
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lawyers sought these changes does not mean that the changes came
about simply because they were sought by plaintiffs’ lawyers. The
process is certainly more complex. Moreover, however, it is undoubt-
edly the conventional wisdom that these self-interested efforts by
plaintiffs’ attorneys have been and continue to be countered by sym-
metrically countervailing efforts by the defense bar.!> Not so. The
financial benefits which flow from expansion of the tort system do not
redound exclusively to the benefit of plaintiffs’ attorneys—they also
benefit defendants’ attorneys. Expansion of liability increases the de-
mand for defendants’ lawyers’ services. Increased demand results in
higher utilization of defendants’ attorneys and higher earnings. Addi-
tionally, as plaintiffs’ lawyers’ effective hourly rates of return increase,
defendants seeking to retain comparable quality levels of counsel must
in turn raise the rates they pay to their counsel. Because both plain-
tiffs’ and defendants’ lawyers’ financial interests thus converge, we
should be wary of the public policy choices that may have emanated
from that convergence.

What impact have financial incentives, expressed in the form of
rates of return, had on the operation of the tort system and how does
this impact vary with changes in rates of return? While we know
relatively little about these rates of return, there is evidence that they
have increased (in inflation adjusted dollars) 400 to 700% over the
past thirty years—an increase which parallels the increase in tort lia-
bility. Rates of return in contingent fee cases have thus become inor-
dinately high; this alone should command our attention. Though the
primary function of the tort system is to compensate those wrongfully
injured and deter future injury, primarily by cost internalization,'? ev-
idence exists which supports the conclusion that the availability of

tive ways. There is no strong evidence of such an effect, and the basic mechanism
of such influence remains unexplained. In the United States, judges define stan-
dards of law and must justify those standards in their opinions. It is difficult to
understand how those justifications are influenced by the number of lawyers or
even by the number of lawyers raising particularly innovative arguments. More-
over, in an adversary system, each case involves two parties presenting opposing
theories of decision. By definition, therefore, judges are presented theories that
would expand the law equal in number to theories that would restrict it.
Id. (footnotes omitted).

12 See Priest, Lawyers, Liability and Law Reform, supra note 6, at 125.

13 W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 2, at 7
(5th ed. 1984) (tort law’s “primary purpose is to compensate [the victim] for the damage suf-
fered, at the expense of the wrongdoer™). Tort law also seeks to reduce the volume of injury,
socialize injury cost, and maximize the gross social product. GUIDO CALABRESI, THE COST
OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS 26 (1970) (it is “‘axiomatic that the
principal function of accident law is to reduce the sum of the costs of accidents and the costs of
avoiding accidents”); see also WILLIAM L. PROSSER ET AL., CASES AND MATERIALS ON
TorTs 1 (8th ed. 1988).
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inordinately high rates of return results in increased wealth transfers
that increasingly bear little relationship to underlying injury, let alone
fault or the actual costs of injuries. If indeed the tort system is not
efficiently compensating wrongfully injured claimants and is not de-
terring unsafe conduct, it is dysfunctional'® and is operating to penal-

14 There is considerable evidence that our modern tort system neither deters unsafe con-
duct nor promotes injury avoidance. See JEFFREY O’CONNELL, THE LAWSUIT LOTTERY 23-
25 (1979). “[Alggregate statistics show no substantial reduction in product-related accidents
since 1970 despite the enormous expansion of products liability.” George L. Priest, Products
Liability and the Accident Rate, in LIABILITY: PERSPECTIVES AND PoLicy 221 (Robert E.
Litan & Clifford Winston eds., 1988). See also Alfred F. Conard, Who Pays in the End for
Injury Compensation? Reflections on Wealth Transfers from the Innocent, 30 SAN DiEGO L.
REv. 283, 303-04 (1993):

In practice, some of the resource allocations produced by tort liability seem to
be the opposite of what anyone would approve. The malpractice liability of physi-
cians has made health care more expensive, not only by increasing the amounts
that physicians must be paid in order to cover their insurance premiums, but also
by inducing them to undertake excessive testing in order to ward off liability. By
making health care more expensive, liability has contributed to a reduction in the
number of persons covered by health insurance because former buyers can no
longer afford the premiums.

But higher health care prices have not induced people to suffer less accidents
or diseases, as allocation theory would require. By making health care less avail-
able, liability has aggravated rather than alleviated problems of sickness and
injury.

Id. (citation omitted).

Indeed, “ft]here is no ready evidence that the distribution of the economic burden [of medi-
cal malpractice premiums] is rationally related to the objective of the tort system to deter negli-
gent practice.”” SPECIAL ADVISORY PANEL ON MEDICAL MALPRACTICE, STATE OF NEW
YORK, REPORT 19 (1976), quoted in O’CONNELL, supra, at 25 (emphasis in original). More
evidence that the personal injury tort system is dysfunctional is contained in other analyses of
medical malpractice litigation. One study indicates that only one in ten meritorious claims
ever reaches a lawyer and only half of those result in any payment to the victim. PauL C.
WEILER, MEDICAL MALPRACTICE ON TRIAL 13 (1991) [hereinafter WEILER, MEDICAL MAL-
PRACTICE]. Another study concluded that in the hospital setting, there was only about one
claim for every eight instances of malpractice. That ratio, however, includes claims that were
filed where no malpractice occurred. If only claims resulting from adverse events due to negli-
gence are considered, only one out of approximately 65 (1.53%) adverse events led to a claim.
See A. Russell Localio et al., Relation Between Malpractice Claims and Adverse Events Due to
Negligence, 325 NEw ENG. J. MED. 245, 248 (1991). Most malpractice claims filed, moreover,
occur in the absence of negligence—and sometimes in the absence of injury. PAUL C. WEILER
ET AL, A MEASURE OF MALPRACTICE 71 (1993). For example, a study of claims against
anesthesiologists filed as lawsuits found nearly half to be without merit and that payments
were nonetheless made in 42% of cases in which the care provided was determined to be
appropriate. Frederick Chaney et al., Standard of Care and Anesthesia Liability, 261 JAMA
1599 (1989). But see Mark Taragin et al., The Influence of Standard of Care and Severity of
Injury on the Resolution of Medical Malpractice Claims, 117 ANN. INT. MED. 780 (1992)
(reporting results of a study of 12,829 New Jersey physicians involved in 8231 closed malprac-
tice cases and concluding that unjustified payments are probably uncommon).

Moreover, of settlements and damage awards actually paid, transactional costs—most
specifically, legal fees—account for almost half. DEBORAH N. HENSLER ET AL., COMPENSA-
TION FOR ACCIDENTAL INJURIES IN THE UNITED STATES (1991). In asbestos litigation, the
fees and expenses average 61% of the total payments of defendants and insurers—plaintiffs

HeinOnline -- 15 Cardozo L. Rev. 1760 (1993 - 1994)



1994] TORT SYSTEM OUTCOMES 1761

ize “innocent human beings from whom wealth is [being] transferred
through the tortuous paths of liability and insurance.”'®* The role of
inordinately high rates of return in contributing to this dysfunctional
wealth transfer has not been addressed.!® In this Article, I seek to
make the case for such scrutiny.!’

Daubert’s importance, when viewed from this systemic perspec-
tive, depends upon whether it perpetuates, aggrandizes, or counters
an incentive structure which facilitates the dysfunctional expansion of
tort liability. The more that plaintiffs are able to successfully invoke
Daubert to admit expert witness testimony, the more its impact will
expand the scope of tort liability; conversely, if Daubert’s overall ef-
fect is to restrict the admission of plaintiffs’ expert witness testimony,
it will have a contractionary effect. This analytical structure simply
recognizes that for plaintiffs, getting to the jury is akin to entering the
promised land.'®

receive only 39%. JAMES S. KAKALIK ET AL., VARIATIONS IN ASBESTOS LITIGATION COM-
PENSATION AND EXPENSES at xvii (1984).

15 Conard, supra note 14, at 284, As Conard also notes, “[tort law] imposes burdens on
innocent individuals that are greater in the aggregate than the benefits that it delivers to injury
victims.” Id. at 305-06.

16 See Prichard, supra note 11, at 451 (“{Tlhe previous literature has largely ignored the
major influences on substantive law that might be traced to the wide variation across the major
common-law jurisdictions in the rules setting financial incentives for litigation.”).

17 1t has been suggested that society has recognized the existence of excessive incentives to
litigate. See Steven Shavell, The Social Versus the Private Incentive to Bring Suit in a Costly
Legal System, 11 J. LEGAL STUD. 333, 339 (1982) (**[O]ne might see social attempts to reduce
the volume of suits, passage of statutes to circumvent the legal system (automobile no-fault
schemes, workers’ compensation), and, perhaps, the notion that society is on balance too litig-
ious, as reflecting problems of excessive private incentives to bring suit.”).

18 The implicit proposition that arguably inhabits the text that jurors favor plaintiffs en-
counters sharp disagreement from a number of torts scholars. See, e.g., Marc S. Galanter, The
Civil Jury as Regulator of the Litigation Process, 1990 U. CHI. LEGAL F. 201; Neil Vidmar,
Empirical Evidence on the Deep Pockets Hypothesis: Jury Awards for Pain and Suffering in
Medical Malpractice Cases, 1993 DUKE L.J. 217. These arguments have not persuaded plain-
tiffs’ lawyers to modify their behavior.

“Getting to the jury” in the Daubert sense may be seen as part of a broader legal trend
that transcends not only Daubert but also the tort system. *“‘Getting to the jury” has always
been a major issue in contract law. That firmament of the first year Contracts course, Hadley
v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854), deliberately sought to limit the ability of
the plaintiff to get to the jury with his damage claim by creating a gatekeeper role for the judge.
See Richard Danzig, Hadley v. Baxendale: 4 Study in the Industrialization of the Law, 4 J.
LEGAL STUD. 249 (1975). Another well known example of shifting power from the jury to the
judge was the Statute of Frauds, St. 29 Car. 11, Ch.3 (1677), enacted to counter the effect of
Slade’s Case, Slade v. Morely, 4 Co. Rep. 91a, 76 Eng. Rep. 1072 (1602). The latter marked
the victory of assumpsit over action of debt and allowed the plaintiff to reach the jury to
resolve disputed areas of fact. The more modern trend in contracts has been to shift power
from the judge to the jury. Thus, the development of promissory estoppel (action in reliance)
enables plaintiffs to reach the jury to resolve the usually disputed facts of whether the defend-
ant had made the promise which the plaintiff alleges he justifiably relied upon to his detriment.
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Daubert’s importance will also depend upon how it impacts on
plaintiffs’ expert witnesses. It is the thesis of this Article that the
same financial incentives that drive plaintiffs’ attorneys to seek to ex-
pand tort liability also apply to plaintiffs’ expert witnesses, especially
in envelope-pushing tort-expansionary claims. This confluence be-
tween the financial interests of the plaintiffs’ bar and expert witnesses
has played a major role in expanding the scope of tort liability. Rec-
ognition of this proposition by United States district court judges ex-
ercising their “gatekeeper” function'® may ameliorate the liability-
expanding propensity of Daubert. Failure to recognize and adopt
measures to counter the inherent incentive structure underlying the
expert witness industry will undoubtedly lead to greater expansion of
tort liability.

I. THE OVEREMPHASIS OF DOCTRINE: TORTS SCHOLARS TEACH
ToRT DOCTRINE

Torts scholars’ views of the tort system run a wide gamut.?° Pro-
fessor George Priest, a leading exponent of the huge growth in tort
liability and critic of the intellectual basis of modern tort law and its
excesses,?! believes that modern tort law will “reverse its current di-
rection”?? and that “systemic reform . . . is inevitable.”??

Despite the considerable evidence that the amount of tort litiga-
tion and resultant wealth transfer continues its substantial expan-
sion,>* many torts scholars share the view that whether or not tort

The inevitable clash between the Statute of Frauds and promissory estoppel is being won by
the latter. See, e.g., R.S. Bennett & Co., Inc. v. Economy Mechanical Indus., 606 F.2d 182
(7th Cir. 1979); Alaska Airlines, Inc. v. Stephenson, 217 F.2d 295 (9th Cir. 1954). Another
example is the parol evidence rule; compare RESTATEMENT (FIRST) OF CONTRACTS § 237
(1932) with RESTATEMENT (SECOND) OF CONTRACTS § 213 (1979). In contract law, the clear
trend is in the direction of increasing plaintiffs’ access to the jury.

In tort cases, plaintiffs’ lawyers are paid on a contingent fee basis and have a significant
financial incentive to get all of the elements of their cases to the jury—an incentive which can
at least partially explain the trend toward increasing the power of the jury in tort litigation.
See infra notes 40-43 (explaining new types of punitive damages claims). The possibility that
the plaintiffs’ bar’s impact transcends tort is both intriguing and as yet undemonstrable.

19 See Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786, 2795 n.7, 2796
(1993) (Blackmun, J.); id. at 2798, 2800 (Rehnquist, C.J., and Stevens, J., concurring in part
and dissenting in part) (asserting that judges are competent to assess the validity of scientific
evidence pursuant to Federal Rule of Evidence 104(a)).

20 See supra notes 6-8.

21 See Priest, The Invention of Enterprise Liability, supra note 6.

22 George L. Priest, The Inevitability of Tort Reform, 26 VaL. U. L. REv. 701, 702 (1992)
[hereinafter Priest, Inevitability of Tort Reform]; see also George L. Priest, Modern Tort Law
and Its Reform, 22 VaL. U. L. REv. 1 (1987).

23 Priest, Inevitability of Tort Reform, supra note 22, at 702.

24 See Paul B. Taylor, Encouraging Product Safety Testing By Applying The Privilege of
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