ON THE RELEVANCE OF THE ADMISSIBILITY
OF SCIENTIFIC EVIDENCE: TORT SYSTEM
OUTCOMES ARE PRINCIPALLY
DETERMINED BY LAWYERS’ RATES
OF RETURN

Lester Brickman*

INTRODUCTION

The attention generated by Daubert v. Merrell Dow Pharmaceuti-
cals, Inc.' reflects the perceived importance of the issue of the admis-
sibility of scientific evidence in tort litigation.? In products liability
litigation, whether claimants prevail often depends upon expert testi-
mony presented on the issue of causation.® Unless a claimant is able
to have the expert’s testimony admitted, there will be little or no
chance of prevailing. Thus, though it is disputed whether Daubert
will extend or contract tort liability,* it is undisputed that its impor-
tance lies in its impact on the scope of tort liability.

Accordingly, the interest in Daubert may be seen as part of a
broader focus in recent years on trends in tort liability—a focus that
has produced a considerable body of literature on whether tort liabil-

* Professor of Law, Benjamin N. Cardozo School of Law. I wish to thank John Leubsdorf
and Paul Shupack for helpful comments on an earlier draft of this Article. I would also like to
acknowledge the invaluable assistance of my research assistant, David Simon.

1 113 S. Ct. 2786 (1993) (holding that the Frye rule, requiring that the proponent of scien-
tific evidence must lay as a foundation for expert witness testimony that the theory being
advanced is generally accepted within the scientific community, did not survive the 1975 enact-
ment of the Federal Rules of Evidence; instead, requiring the trial judge to make a preliminary
assessment of whether the reasoning or methodology underlying the testimony is scientifically
valid and whether it could properly be applied to the matter in issue).

2 See Edward J. Imwinkelried, The Next Step After Daubert: Developing a Similarly Epis-
temological Approach to Ensuring the Reliability of Nonscientific Expert Testimony, 15 CAR-
pozo L. REv. 2271, 2271 nn. 2-3 (1994).

3 See Kenneth A. Cohen, Class Actions, Toxic Torts, and Legal Rules, 67 B.U. L. REV.
581, 595 (1987) (reviewing PETER H. SCHUCK, AGENT ORANGE ON TRIAL: Mass Toxic
DISASTERS IN THE COURTS (1986)) (*Products liability . . . cases increasingly turn on the
testimony of doctors, statisticians, and other scientific experts.”); M. Stuart Madden, The Duty
to Warn in Products Liability: Contours and Criticism, 11 J. PrRoD. LiaB. 103, 125 (1988)
(“[Mln [all] . . . products liability causes of action, the plaintiffs proof must establish
causation.”).

4 Each side has claimed victory. See David E. Bernstein, The Admissibility of Scientific
Evidence After Daubert v. Merrell Dow Phamaceuticals, Inc., 15 CARDOZO L. REv. 2139,
2139 n.4 (1994); Michael D. Green, Relief at the Frying of Frye: Reflections on Daubert v.
Merrell Dow Pharmaceuticals, 1 SHEPARD'S EXPERT & Scl. EVIDENCE Q. 43, 45 (1993);
Barry J. Nace, Reaction to Daubert, 1 SHEPARD’S EXPERT & Sci. EVIDENCE Q. 51 (1993).
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