THE ASBESTOS LITIGATION CRISIS: IS THERE
A NEED FOR AN ADMINISTRATIVE
ALTERNATIVE?

Lester Brickman*

INTRODUCTION

No litigation in American history has involved as many individ-
ual claimants, been predicated upon the severity of injury, consumed
as many judicial resources, resulted in as much compensation to
claimants, compelled the number of defendants’ bankruptcies, or been
as lucrative to lawyers as asbestos litigation. Asbestos litigation has
been referred to as an “impending disaster”!—a crisis situation. Even
though 100,000 claims have already been resolved, 100,000 new
claimants now seek compensation. For each claim resolved, two to
three new claims are being filed. More than a dozen major defendant
companies have been driven into bankruptcy, thereby reducing the
size of the asset pool available to compensate the severely injured.?

* Professor of Law, Benjamin N. Cardozo School of Law (Yeshiva University). This Arti-
cle is a significantly revised version of a paper I prepared for a colloquy of the Administrative
Conference of the United States. My research assistant, Doreen E. Ferrera, has been invalua-
ble in the transformation of the colloquy paper into this Article. I would also like to express
appreciation to United States District Court Judge Jack B. Weinstein and to my colleague,
Paul Shupack, who have made many helpful suggestions.

Some of the data that I refer to in this Article was obtained during the course of consult-
ing work on contingent fees and punitive damages that I did for an asbestos defendant; how-
ever, most of the unpublished empirical data which I refer to was obtained as part of my
research for this Article. As noted at the colloquy, because of this and other opportunities I
have had to “extensively review empirical data, case files and other materials” on asbestos
litigation, the Administrative Conference of the United States asked me to “draft a proposed
administrative solution” to the asbestos litigation crisis which the panelists at the colloquy
were invited to criticize. Chairman Marshall Breger, Introduction of Lester Brickman, An
Administrative Alternative to Tort Litigation to Resolve Asbestos Claims, Transcript of the Ad-
ministrative Conference of the United States 4 (Oct. 31, 1991). The Administrative Confer-
ence provided me with a token honorarium for this effort and for organizing the colloquy; in
addition, I received the usual administrative support from my law school.

1 See Report of the Ad Hoc Committee, Judicial Conference Ad Hoc Committee on Asbes-
tos Litigation, March 1991, at 26 [hereinafter Report].

2 To date, fifteen major asbestos producers have commenced bankruptcy proceedings, and
a sixteenth has dissolved. These include: National Gypsum Co., No. 390-337213-SAF-11
(N.D. Tex. filed Oct. 28 1991); Eagle-Picher Indus., No. 91-00100 to 00107 (S.D. Ohio filed
Jan. 7, 1991); Celotex Corp No. 1001168B1 (M.D. Fla. filed Oct. 18, 1990); Carey Canada,
Inc., No. 100168B1 (M.D. Fla. filed Oct. 18, 1990); Pacor, Inc., No. 86-03252G (E.D. Pa. filed
July 1986); Forty-Eight Insulations, Inc., No. 85-B-5061 (N.D. Ill. filed Apr. 17, 1985);
Amatex Corp., No. 82-05220S (E.D. Pa. filed Nov. 1, 1982); Johns-Manville, Corp., No. 82-B-
11656-176 (S.D.N.Y. filed Aug. 26, 1982); UNR Indus., No. 82-B-9841 to -9845 -9849 -9851
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The seeming unending growth in the number and valuations of claims
that courts and juries are producing will inexorably lead to additional
defendants’ bankruptcies. Those who peer into the future see an esti-
mated cost to defendants ranging from thirteen to thirty billion dol-
lars*>—valuations wholly inconsistent with the continued solvency of
most currently named defendants.*

Much has already been written about asbestos litigation® and on
the efforts of the Johns-Manville Corporation, the Raybestos-Manhat-
tan Corporation and other asbestos-containing material manufactur-
ers to suppress information regarding the hazards of asbestos
inhalation.® The injuries visited upon thousands of workers occupa-
tionally exposed to asbestos products have also been well docu-
mented.” This article does not recapitulate that history. In omitting
the historical background of asbestos litigation, I do not mean to con-
test the public record of suppression or corporate irresponsibility and
culpability; neither do I address the appropriateness of rewarding
those lawyers who undertook considerable risk by devoting the time
and effort to uncovering the facts of the suppression nor the appropri-

(N.D. IlL filed July 29, 1982). A sixteenth has dissolved. North Am. Asbestos Corp., 179 Cal.
Rptr. 889 (Cal. Ct. App. 1982).

3 A leading expert in asbestos litigation, Mark Peterson, estimated that defendants would
face costs of $13 to $16 billion to indemnify and defend asbestos claims pending as of May 7,
1991. See In re Joint E. & S. Dists. Asbestos Litig. (Findley v. Blinken), 129 B.R. 710, 933 (E.
& S.D.N.Y. 1991). United States District Court Judge Jack Weinstein has projected that de-
fendant’s total costs for future as well as pending claims would at minimum be $19.6 billion,
but more plausibly $26 to $28 billion. Id. at 907. On another occasion, Judge Weinstein
estimated the tort value of pending and future claims to be $30 billion. See 4n Administrative
Alternative to Tort Litigation to Resolve Asbestos Claims, Transcript of the Administrative Con-
ference of the United States 4 (Oct. 31, 1991) [hereinafter Administrative Alternative]. Dean
Paul McAvoy of the University of Rochester Business School estimates a total cost of $50-100
billion. Suzanne L. Oliver & Leslie Spencer, Who Will the Monster Devour Next?, FORBES,
Feb. 18, 1991, at 79. .

4 Overhanging th[e] massive failure of the present system is the reality that there is

not enough money available from traditional defendants to pay for current and
future claims. Even the most conservative estimates of future claims, if realisti-
cally estimated on the books of many present defendants, would lead to a declara-
tion of [their] insolvency . .. .”

Findley, 129 B.R. at 751 {citations omitted).

5 See, eg., THOMAS E. WILLGING, ASBESTOS CASE MANAGEMENT: PRETRIAL AND
TRIAL PROCEDURES (1985); THOMAS E. WILLGING, TRENDS IN ASBESTOS LITIGATION
(1987); Linda S. Mullinex, Beyond Consolidation: Postaggregative Procedure in Asbestos Mass
Tort Litigation, 32 WM. & MARY L. REv. 475 (1991); David Rosenberg, Class Actions for
Mass Torts: Doing Individual Justice by Collective Means, 62 IND. L.J. 561 (1987); Peter H.
Schuck, The Worst Should Go First: Deferral Registries in Asbestos Litigation, 15 HARV. J.L. &
Pus. PoL’y (forthcoming 1992); Special Project: An Analysis of the Legal, Social and Political
Issues Raised by Asbestos Litigation, 36 VAND. L. REV. 573 (1983); Jack B. Weinstein & Ellen
B. Hershenov, The Effect of Equity on Mass Tort Law, 1991 U. ILL. L. REV. 269, 270 (1991).

6 See, e.g., PAUL BRODEUR, OUTRAGEOUS MISCONDUCT (1985).

7 See generally id.
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ateness of imposing liability upon those who actively participated in
the suppression.

This article considers whether the tort system can resolve current
and future asbestos claims. It argues that an alternative system of
claims resolution—that is, an administrative alternative—may be re-
quired and may well be preferable.

Justifying the conclusion that an administrative alternative is
preferable calls for an examination of the dynamics of asbestos litiga-
tion. What is driving the claims process? Why are valuations increas-
ing? Why are larger numbers of lesser injured and noninjured
claimants entering the process? What means of docket control are
courts using to deal with ever-increasing caseloads? What impact do
these judicial resolutions have on docket problems or the claim pro-
cess? And what role do contingent fees play in the litigation?

In current asbestos litigation, courts are compensating enormous
numbers of claimants injured by exposure to asbestos-containing
materials.® Courts—confronted with deserving claimants possibly un-
able to gain compensation through the tort system because they can-
not meet some of its requisite tests—appear to relax these rules so that
they can do substantial justice.” Where claimants, for example, have
probably been injured by exposure to a specific defendant’s products
but cannot prove that injury, some courts allow circumstantial evi-
dence or hearsay testimony to establish the nexus or causality.'®
Other courts give plaintiffs’ attorneys additional leeway to influence
the jury by rhetoric or allow introduction of documentary evidence of
corporate bad character—evidence which does not deal with whether
the plaintiff is injured, whether defendant’s products caused the in-
jury, or whether defendant appropriately warned of the dangers in
using its products.!’ Some claimants are allowed to introduce docu-
mentary evidence of the egregious actions of other actors in asbestos
litigation; for example, the Manville Corporation or Raybestos-Man-
hattan, even though these actors are not defendants in that litiga-
tion.'? This evidence taints the named defendants in the minds of
jurors who therefore tend to award more compensation to the injured

8 While only a tiny fraction of asbestos claims are litigated, in the range of one percent,
Findley, 129 B.R. at 747, settlement values are driven by judgments.

9 See infra notes 86-137 and accompanying text discussing the specialized legal regime
created for asbestos cases.

10 See infra notes 89-106, 130 and accompanying text.

11 See George v. Celotex Corp., 914 F.2d 26 (2d Cir. 1990); see also infra notes 19, 127-28
and accompanying text.

12 See King v. Armstrong World Indus., 906 F.2d 1022, 1025 (5th Cir. 1990); Fibreboard
Corp. v. Pool, 813 S.W.2d 658, 668-71 (Tex. Ct. App. 1991); but ¢f. Lohrmann v. Pittsburgh
Corning Corp., 782 F.2d 1156, 1159-60 (4th Cir. 1986). See also infra note 110.
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claimant.'

After the bankruptcy of one defendant significantly reduced the
pool of assets available to compensate claimants for their injuries, wit-
nesses re-recollected that the bankrupt defendant’s products, all previ-
ously asserted to constitute the largest amount of product in the
workplace, instead constituted a far more meager market share.'*
This change in witnesses’ testimony—which was readily observable—
was tolerated if not welcomed by courts deeply concerned over the
diminution of the available asset pool. Indeed, the impact of a series
of bankruptcies which significantly reduced the pool of assets avail-
able to compensate claimants led some courts to counter by liberally
construing the corporate culpability of other defendants and holding
successors liable for the actions of subsidiaries undertaken prior to the
purchase of the subsidiaries.'* The lack of sufficient resources to com-
pensate injured claimants also led some courts to decide insurance
coverage issues by elevating maximization of available resources over
policy construction.!®* Some courts whose dockets became so over-
loaded that compensation for seriously injured claimants was being
delayed by years and even a decade or more,'” devised strategies to
accelerate the process, by consolidating cases into groups of tens, or
hundreds, or thousands; in extreme circumstances, the trial process
was truncated or substantially dispensed with.'® In some cases, these
courts, either by refusing to sever trials or by ordering mass consoli-
dations, have overwhelmed the jury’s ability to keep separate the evi-
dence introduced against one defendant from the evidence introduced
against another defendant; these actions also effectively allow use of
evidence introduced against one defendant to be used against another
defendant even though if the latter defendant had been separately
tried, that evidence could not have been introduced.'®

13 Id.
14 See Lester Brickman, The Asbestos Claims Management Act of 1991: A Proposal to the
United States Congress, 13 CARDOZO L. REv. 1891, 1894 n.13 (1992).
15 See generally infra notes 266-77 and accompanying text.
16 See infra note 51 and accompanying text.
17 For example, in Philadelphia, the delay from filing to trial in asbestos cases is approxi-
mately eight to nine years. See LEGAL INTELLIGENCER, Aug. 5, 1991, at 20-25.
18 See infra notes 230-65 and accompanying text.
19 This Court, when faced with the problem of nearly one hundred pending asbestos
cases on its docket, and more surely to come, made a decision. The congestion
these cases caused in this district for all civil litigants gives one a skewed view of
how to resolve the problem. The “Try-as-many-as-you-can-at-one-time” approach
is great if they all, or most, settle; but when they don’t, and they didn’t here,
thirteen shipyard workers, their wives, or executors if they have died, got a chance
to do something not many other civil litigants can do — overwhelm a jury with
evidence[—e]vidence that would not have been admissible in any single plaintiff’s
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Examined case by case, the judicial responses to the asbestos
tragedy can usually be justified by the exigencies of each claim—the
need to do substantial justice for those seriously injured by corporate
irresponsibility particularly in a milieu in which adequate compensa-
tion would not otherwise be available because of the absence or inade-
quacy of personal insurance and the lack of a national health
insurance program.

The focus of this article is on the aggregate effect of these deci-
sions. When viewed in the aggregate, the individual decisions add up
to a total that appears to far exceed any simple summation. In the
aggregate, there appears to have been a fundamental recasting of the
“law” governing asbestos litigation over the past decade. It is not that
leading asbestos jurists jointly determined that the absence of a na-
tional health insurance program to deal with asbestos-related injury
necessitated the creation of a functional equivalent.?° But a function-
ally equivalent legal regime may be found at the point of convergence
of efforts to compensate large populations of workers irresponsibly
exposed to asbestos-containing materials through decisions regarding
insurance coverage, successor liability, punitive damages, statutes of
limitation, evidentiary issues, and mass consolidations.

The decisions creating this legal regime rely upon inconsistent
factual premises. For purposes of creating the unprecedented level of
funding necessary to compensate large numbers of impaired workers,

case had these cases been tried separately. As the evidence unfolded in this case, it

became more and more obvious to this Court that a process had been unleashed

that left the jury the impossible task of . . . carefully sort[ing] out and distin-

guish[ing] the facts and law of thirteen plaintiffs’ cases that varied greatly in so

many critical aspects.
Cain v. Armstrong World Indus., No. 87 Civ. 1172, slip op. at 18-19 (S.D. Ala. Feb. 18, 1992).

20 The focus of this Article is, of course, on judicial decision making. Any observation of

social phenomena is necessarily incomplete; the choice of what to observe must necessarily
lead to the exclusion of other related phenomena. Indeed, the choice of what to focus on
reflects as much the observer’s point of view as the “facts” being observed. No doubt, other
observers, having different observational standpoints, would choose to focus on different facets
of asbestos litigation.

Readers of earlier drafts of this Article have indicated that it may be read to suggest the
existence of a critical mass of asbestos jurists sitting down to create a national asbestos com-
pensation policy. That is, by looking upon what courts are doing in the aggregate and focusing
on asbestos claims decision making from the perspective of its potential contribution to the
creation of an overarching national policy, this Article may be read to say, or at least presume,
that some asbestos judges are engaged in a conscious effort to formulate such a national policy
rather than seeking to fairly and conscientiously resolve the very large numbers of asbestos-
related claims pending in their courts. I mean to do no such thing. Judges, sitting in asbestos
cases, are trying to resolve an enormously complex social problem, often without the requisite
tools for doing so. In this Article, I have neither set out to find fault with their decision
making nor to cast stones, but rather to point out some of the aggregate outcomes of asbestos
decision making and to examine those outcomes from a policy perspective.
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insurance policies were interpreted to maximize liability coverage of
asbestos-containing material manufacturers.?’ These decisions were
premised on a finding that the manufacturers did not know and could
not have been aware of the injuries being caused to workers in other
industries by exposure to the manufacturers’ products. For purposes
of making these funds available to claimants, however, manufacturers
were found to have known at the time of exposure that their products
were causing injury.?> Moreover, the resultant legal consequences
have not been determined on the basis of legal standards prevailing
during the 1940-1970 period of exposure. Instead, for purposes of
assessing manufacturers with liability, the legal consequences of these
product sales have been determined by a new set of tort standards,
developed in the mid-1970’s and further refined in the 1980’s, that in
some cases operated to retroactively impose liability on the manufac-
turers for acts that took place ten to forty years earlier.??

Lending impetus to the creation of this legal regime was the fact
that many asbestos claimants—including some of the most seriously
injured—worked in shipyards during World War II, where they were
exposed to respirable asbestos resulting after long latency periods in
mesothelioma,?* asbestosis,?® and other diseases. While they were not
members of the nation’s armed forces, and therefore not eligible for
veteran’s benefits or medical treatment at government expense, their
efforts were a major part of the nation’s war effort. Most decision
makers would have a natural tendency to be sympathetic to these
builders of the ships that transported the United States to victory in
the war. Had there been a national health program that would have
provided both adequate medical care and income replacement, judges
may well have been less inclined to recast the law governing asbestos
litigation. But in the absence of such a program, and the insulation of
the United States government from liability for its own actions in run-
ning the shipyards,?® one cannot take issue with a policy that worthy

21 See infra note 51.

22 See infra notes 51 and 271.

23 See Borel v. Fibreboard Prod. Corp., 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419
U.S. 869 (1974); Beshada v. Johns-Manville Prod. Corp., 447 A.2d 539 (N.J. 1982); see also
infra note 109. Retroactive application of tort rules is eschewed when it would diminish de-
fendants’ liability. See Russell v. Superior Ct., 230 Cal. Rptr. 102 (Cal. Ct. App. 1986) (deny-
ing retroactive application to asbestos defendants of law abolishing joint and several liability).

24 Mesothelioma is a fatal cancer of the pleura and peritoneum, caused by exposure to
asbestos. Disease manifestation occurs decades after exposure. See ANDREW CHUNG &
FRrRaNCIS H.Y. GREEN, PATHOLOGY OF OCCUPATIONAL LUNG DISEASE 288 (1988); ALFRED
P. FISHMAN, PULMONARY DISEASES AND DISORDERS III, 2034-38 (2d ed. 1988); see also
infra notes 93-100.

25 See infra note 112,

26 See, e.g., Eagle-Picher Indus. v. United States, 937 F.2d 625 (D.C. Cir. 1991).
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plaintiffs ought not to be denied compensation for injury resulting
from corporate or governmental irresponsibility by formalistic rules
of evidence and procedure even if that required application of differ-
ent rules to asbestos cases.?’

Most special “asbestos law” has been formulated in the past dec-
ade, and particularly after the bankruptcy of the Johns-Manville
Company (now recast as the Manville Corporation). It is my thesis
that “asbestos law” underwent a fundamental change after this bank-
ruptcy. Driven by the need to fill the financial void created by the
bankruptcy or else have to deny adequate compensation to meritori-
ous claimants, courts and claimants have determinedly imposed
Manville’s former liability share?® upon others.?

These efforts contributed to the creation of a perverse incentive
structure. As judges succeeded in imposing increased liability and
drawing in additional asset pools, plaintiffs’ lawyers were motivated
by the increased availability of assets to search out ever-increasing
numbers of claimants. As judges applied procedural and substantive
rules to assure compensation for the injured, plaintiffs’ lawyers were
motivated to search for lesser impaired and functionally unimpaired*®

27 See Weinstein & Hershenov, supra note 5, at 323 (providing compensation for those
injured where cause-in-fact cannot be proven by strict tort standards or where specific individ-
ual liability cannot be ascertained “is particularly important [for the judiciary] in the absence
of any alternative remedies emanating from the executive or legislative branches.”).

28 Manville’s pre-bankruptcy share of damages was approximately 30%. In re Joint E. &
S. Dists. Asbestos Litig. (Findley v. Blinken), 129 B.R. 710, app. A at 913 (E. & S.D.N.Y.
1991). '

29 When the Manville money faucet was shut off, “we [a leading plaintiffs’ firm] had

five or six verdicts [against Manville] probably totaling in excess of three million
dollars” . . . even a previously issued check from Manville bounced. The firm had
banked on its solid liability case against Manville. With the asbestos giant’s funds
indefinitely out of reach, the firm had to scramble to retool its practice. “[I]t re-
quired a whole rethinking of our case strategy . . . . [W]e had to find some new
targets.”

Karen Dillon, Only $1.5 Million a Year, AM. LAW., Oct. 1989, at 38, 40 (quoting Joseph Rice

and Ann Kimmel Ritter).

30 Impairment is a significant issue in asbestos litigation. The term “impairment” however
has no precise meaning. The American Medical Association defines it as “the loss of, loss of
use of, or derangement of any body part, system or function.” AMERICAN MEDICAL ASS'N,
GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT 2 (3d ed. 1988), cited in Nor-
wood S. Wilner, Impairment in Asbestos Litigation [hereinafter Impairment], in DEFENSE RE-
SEARCH INST., THE 1991 ASBESTOS MEDICINE SEMINAR G-2 (Oct. 16-18, 1991). The AMA
definition is problematic when applied to asbestos litigation. Consider the issue of whether
lung changes such as those appearing on x-rays in the case of pleural plaques constitute a
‘“‘derangement” of a body part. See infra note 138.

Impairment may also be defined as the loss of capacity to do exercise within certain crite-
ria of normalcy. Impairment, supra, at G-3. Another definition, inability to work at a speci-
fied task or trade, imports elements of disability. /d. The distinction between impairment and
disability has been drawn as follows:
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occupationally-exposed workers and others to whom to apply increas-
ingly less rigorous standards. As judges sought to cope with substan-
tial case backlogs by truncating trials and by mass consolidations,
plaintiffs’ lawyers, driven by the powerful contingent-fee engine, re-
sponded by refilling the case pipelines. The more successful courts
became in devising ways to more quickly and assuredly compensate
the meritorious, the larger the number of unmeritorious claims that
were able to enter the system.

Under the dynamic created by the resulting perverse®! incentive
structure, judicial efforts to resolve such pressing issues as eligibility
of the meritorious for compensation, case volume, and the availability
of financial resources have been subverted by the resultant: increased
claims by the unmeritorious who are appropriating a larger share of

Respiratory impairment is best deined [sic] as an abnormality of physiologic func-
tion that persists after treatment; in short, an inability of the organs of respiration
to carry out one or more of the three components of respiratio:n[sic]: ventilation,
diffusion, and perfusion. Disability or disablement is best defined as an inability to
carry out a specific task or job or, alternatively, the presence of undue distress
during the performance of that task or job.
W .K.C. Morgan, Pulmonary Disability and Impairment —Can’t Work? Won't Work?, 28 RE-
SPIRATORY CARE 471 (1983), guoted in Impairment, supra, at G-3 n.3.

Impairment as it relates to asbestos litigation involves the question of injury: what degree
of impairment, if any, is required to constitute legal injury. In In re Hawaii Federal Asbestos
Cases, 734 F. Supp. 1563 (D. Haw. 1990), the court held that in the absence of impairment as
variously defined above, the legal standard for injury has not been met:

In virtually all pleural plaque and pleural thickening cases, plaintiffs continue to
lead active, normal lives, with no pain or suffering, no loss of the use of an organ or
disfigurement due to scarring . . . .

Plaintiffs must show a compensable harm by adducing objective testimony of
a functional impairment due to asbestos exposure. A claimant’s subjective testi-
mony as to shortness of breath and fatigue without more is not sufficient. In other
words, the mere presence of asbestos fibers, pleural thickening or pleural plaques
in the lung unaccompanied by objectively verifiable functional impairment is not
enough.

Id. at 1567 (emphasis omitted).

The issue of impairment is of vital concern with regard to pleural plaques. Pleural pla-
ques rarely are impairing. See infra notes 138-40. Thus, in Wright v. Eagle-Picher Industries,
565 A.2d 377 (Md. Ct. Spec. App. 1989), the court approved a trial court jury instruction that
pleural plaques did not constitute injury under Maryland law. See also Burns v. Jaquays Min-
ing Corp., 752 P.2d 28, 30 (Ariz. Ct. App. 1987); Owens-Illinois v. Armstrong, 591 A.2d 544
(Md. Ct. Spec. App.), cert. granted, 595 A.2d 1077 (Md. 1991); Ayers v. Township of Jack-
son, 461 A.2d 184 (N.J. Super. Ct. Law Div. 1983), rev'd in part and aff’d in part, 525 A.2d
287 (N.J. 1987). It is the allowance of compensation without impairment, that is, the holding
that pleural plaques constitute compensable legal injury regardless of impairment, and the
allowance of claims of asbestosis by unimpaired persons, see infra notes 119-25, 129 and ac-
companying text, that gives rise to the “asbestos lottery,” see infra notes 156-59 and accompa-
nying text, and constitutes a critical component of the asbestos-litigation crisis.

31 In terming the resultant incentive structure “perverse,” I am applying the value system
that asbestos jurists are effectuating as reflected by their individual decisions; that is, it is per-
verse from the point of view of asbestos jurists.
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the available resources; higher case volumes; increased defense costs;
additional defendants’ bankruptcies; and depreciation of the value of
meritorious claims.*?

In light of the increasing awareness of the aggregate result of
asbestos litigation, some jurists have begun to question the wisdom of
prior holdings. With the benefit of hindsight, they would seek to re-
cap the punitive damages genie, declare a moratorium on mass con-
solidations, remove the claims of the unimpaired from the purview of
overly-generous juries by use of pleural registries®* and court-ap-
pointed medical experts, apply brakes to the runaway contingent-fee
engine, and reduce the incentives to keep the case pipeline full. A
successful and complete reengineering of asbestos litigation could
wind down the litigation over a period of ten to fifteen years though it
likely would not avoid additional defendants’ bankruptcies.

Success, however, is unlikely. In the highly mobile asbestos-
claims market,** the efforts of one jurist to undo the perverse incen-
tive structure is easily countered by other jurists not similarly
inclined.*

The process set in motion by the myriad decisions constituting
the body of “asbestos law” appears to have too much momentum to
be redirected. Trend reversal of such magnitude that it would sub-
stantially eliminate the claims of the unimpaired, restrict punitive:
damages, decelerate the rapid rise in claim valuations, remove Rus-
sian Roulette as a prime ingredient of some mass consolidations, and

32 In commenting on the jury verdicts in the federal Brooklyn Naval Yard cases, Judge
Weinstein observed: “Families who are in serious difficulty and have established, to a high
degree of probability, a substantial amount of fault, received nothing. Other families who have
a case in which probabilities are substantially lower and who are in much less need, receive[d]
huge sums.” Transcript of Proceedings Before Hon. Jack B. Weinstein, at 5-6, In re New York
Asbestos Litig., (E.D.N.Y. Jan. 24, 1991) (Tr. No. TS 90-9999) [hereinafter Transcript].

33 See infra note 147.

34 Forum shopping is widespread in asbestos litigation. If plaintiffs’ lawyers come to re-
gard the efforts of United States District Court Judge Charles Weiner, who has been desig-
nated by the Multi District Panel with pretrial authority to resolve the 31,000 asbestos claims
pending in federal court, see In re Asbestos Prods. Liab. Litig., 771 F. Supp. 415, 424
(J.P.M.L. 1991), as unsatisfactory, they may simply shift the cases to state courts; indeed,
some may have anticipated the need and double filed. Typically, claims by Alabama residents
for asbestos-related injuries which occurred in Alabama which are barred by the Alabama
statute of limitations are brought in Texas.

35 United States District Court Judge Lee Sarokin, after deciding that the repetitive award-
ing of punitive damages in asbestos cases to New Jersey claimants violated defendants’ consti-
tutional rights, reconsidered and vacated his holding. Juzwin v. Amtorg Trading Corp., 718
F. Supp. 1233 (D.N.J. 1989). Presumably, he was convinced that the effect of precluding
punitive damages in federal court in New Jersey would be to effectively transfer part of New
Jersey’s claim on asbestos defendant assets to other jurisdictions which did not limit punitive
damage awards. 705 F. Supp. 1053 (D.N.J. 1989), vacated, 718 F. Supp. 1233 (D.N.J. 1989),
see also infra note 52.
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reduce the incentives of the plaintiffs’ bar to convert asbestos litiga-
tion into a form of personal annuity, is not likely attainable under the
aegis of the current tort system.>® Only an administrative alternative
to legislation enacted by the Congress can bring about the requisite
changes.

This Article seeks to explore the need for such an alternative
and, in an accompanying article, to posit one.

I. THE NEED FOR LEGISLATION

In September 1990, United States Supreme Court Chief Justice
William H. Rehnquist appointed the Ad Hoc Committee on Asbestos
Litigation to “address . . . the massive and complex issues involved
with asbestos litigation”*? and to “consider all necessary administra-
tive steps that may be taken under existing law . . . [as well as] legisla-
tive remedies or amendments to the federal rules of practice and
procedure.”?® The Committee of five district court judges, chaired by
Judge Thomas M. Reavley of the United States Court of Appeals for
the Fifth Circuit, issued a report in March 1991 that was subsequently
adopted by the Judicial Conference of the United States. The Com-
mittee recommended that Congress enact:

a national legislative scheme to come to grips with the impending

disaster relating to resolution of asbestos personal injury disputes,

with the objectives of achieving timely appropriate compensation

of present and future asbestos victims and of maximizing the pros-

pects for the economic survival and viability of the defendants.3®

36 See Report, supra note 1, at 7.

37 See id. at 1.

38 Id.

39 Id. at 27. Alternatively, the Committee recommended federal legislation that would
create a procedure for mass consolidation of asbestos claims by courts. The Committee con-
sidered appending proposed legislation to the Report, and though it caused a proposal to be
drafted, the Committee did not proceed out of concern that the specifics of a draft might divert
attention from the Report’s main thrust: the need for legislation.

The Report’s analysis of current asbestos litigation has been criticized by the defense bar
for its failure to discuss the problem of meritless claims—alleged to constitute well in excess of
half of all pending claims and even a higher percentage of new claims—brought by unimpaired
claimants. The Report has also been criticized for its failure to acknowledge that defendants
often have viable defenses to many asbestos claims. See John D. Aldock et al., A Critical
Analysis of the Report of the Ad Hoc Committee on Asbestos Litigation 35-41 (May 7, 1991)
(unpublished paper, on file with the author). Moreover, its alternative recommendation (i.e.,
enacting federal legislation creating a mass consolidation procedure) has resulted in the sound-
ing of a cautionary note by Judge Thomas Hogan in his dissent from the Report.

I must respectfully dissent from the report and its [alternate] recommendations. It
is unassailable that there is a national crisis involving asbestos litigation in the state
and federal courts. My concern is the underlying premise of the report regarding
the use of class action “collective” trials (trials by aggregation of claims) of asbes-
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Like most observers of asbestos litigation, the Committee con-
cluded that the volume of asbestos litigation has reached “critical
dimensions . . . [and] is becoming a disaster of major proportions . . .
which the courts are ill-equipped to meet effectively.”*® The Judicial
Panel on Multidistrict Litigation has reached similar conclusions.*!
Indeed, Congress’s failure to act to resolve the crisis has been cited as
justification for judicial resort to.mass consolidations and national dis-
position techniques.*?

The Committee’s call for legislation echoes many similar calls by
the courts which have noted “Congress’ silence in the face of a desper-
ate need for federal legislation in the field of asbestos litigation.”*
Judge William Schwarzer, on leave from the United States District
Court in San Francisco and serving as director of the Federal Judicial
Center in Washington, D.C., has written that “Congress needs to
adopt legislation that creates a national solution, invoking its power
over commerce.”*

Congressional inaction in this area is attributable to many fac-
tors.*> To some of the leading asbestos jurists, however, the reasons
for such inaction are irrelevant; if Congress has not acted, then the

tos cases. It is a novel and radical procedure that has never been accepted by an
appellate court. It has been challenged as being constitutionally suspect in denying
defendants their due process and jury trial rights as to individualized claimants, as
well as conflicting with the court’s obligations to apply state law. It would estab-
lish a new form of tort liability with far reaching ramifications to other mass tort-
cases. . . . As the Committee recognizes, a national solution is the only answer.
Since the aggregation or collective trial method is highly questionable, a logical
and viable solution would be the passage by Congress of an administrative claims
procedure similar to the Black Lung legislation.
Report, supra note 1, at 41-42.

40 Id. at 2.

41 See, e.g., In re Asbestos Prods. Liab. Litig., 771 F. Supp. 415 (J.P.M.L. 1991).

42 See infra notes 46 and Part ILF.

43 Jackson v. Johns-Manville Sales Corp., 781 F.2d 394, 415 (5th Cir. 1986) (Clark, C.J.,
dissenting) (“[Tlhe Court is frustrated by lack of congressional action.”); see also Juzwin v.
Amtorg Trading Corp., 718 F. Supp. 1233, 1236 (D.N.J. 1989) (“[T]he need for uniform legis-
lation is manifest.”).

44 William W. Schwarzer, Punishment Ad Absurdum, CAL. LAW., Oct. 1991, at 116.

45 Among the reasons for this inaction may be the courts’ response to Congressional inac-
tion; that is, the mass consolidations being orchestrated by some state and federal courts. See
generally infra notes 230-65 and accompanying text. This judicial strategy may have lessened
the political pressure on Congress to devise an administrative solution. The judicial line being
tread, however, is a fine one. Case-by-case resolution is frustratingly slow to judges with asbes-
tos caseloads in the hundreds and thousands. Some claimants die from asbestos-caused dis-
eases while awaiting their turn in the trial line. On the other hand, judicial innovation, with all
its attendant dangers to defendants’ rights, coupled with the powerful contingent-fee engine,
creates incentives for larger numbers of plaintiffs to advance claims while simultaneously les-
sening the need for Congressional intervention.
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courts must step in and fill the breach.*¢

II. JupIcIAL DECISION MAKING AND THE VOLUME AND
EXTENT OF ASBESTOS LITIGATION

Courts have played a role in the rapid growth in recent years of
the volume of asbestos claims litigation*’—a growth so rapid as to
give rise to the appellation: the “asbestos-litigation crisis.”*®* To be
sure, judicial rulings have resulted in the dismissal of thousands of
unmeritorious cases.** But this has occurred in a context of ever-

46 As United States District Court Judge Jack Weinstein has noted: “If Congress will not
act, the courts and parties must.” In re Joint E. & S. Dists. Asbestos Litig. (Findley v.
Blinken), 129 B.R. 710, 908 (E. & S.D.N.Y. 1991). Judge Weinstein also noted that:

We cannot agree with either the critics of liberal access or with those who argue
that we should return to a traditional fault-based tort regime. . . . The post-war
role of the federal courts—particularly when they were exercising their equitable
jurisdiction—has been to protect the injured who come before them against those
who have caused or are causing unjustified harm. This judicial role is particularly
important in the absence of any alternative remedies emanating from the executive
or legislative branches.
Weinstein & Hershenov, supra note 5, at 323.

47 “There are many places to put the blame for this disturbing situation, but the court
system must assume its part of the responsibility . . . .” Statement of Judge Thomas M.
Reavley Before the House Subcommittee on Intellectual Property and Judicial Administration
4 (Oct. 24, 1991) (copy on file with author).

48 As of December 11, 1991, 187,430 claims had been brought against the Manville Per-
sonal Injury Settlement Trust which was set up under the Manville bankruptcy reorganization
for the disposition of asbestos-related personal injury claims against the Manville Corporation.
Telephone Conversation with Judge Jack Weinstein, District Court Judge in the Eastern Dis-
trict of New York (Dec. 12, 1991).

According to records maintained by several defendants, new claims are being filed against
asbestos defendants at the rate of 1000-2000 per month. The rate of filings declined in the
July-October 1991 period, possibly portending the onset of a concluding phase to asbestos
litigation. However, in November and December of 1991 the rate of filings increased substan-
tially and the 1000-2000 average new filings per month resumed. Since new filings exceed
dispositions by a significant margin, caseloads for most defendants continue to grow, currently
amounting to approximately 100,000 claims; 31,000 of those claims are pending in federal
courts, with the remainder in state courts. For example, Owens-Illinois has reported that
while it disposed of 10,000 cases in 1989, 20,000 new cases were filed; and in 1990 while only
9,000 cases were disposed of, 20,000 more were filed. In the first nine months of 1991, 20,000
cases were disposed of while 10,000 new ones were filed. OWENS-ILLINOIS, INC., PROSPECTUS
48 (Dec. 11, 1991) [hereinafter OI PROSPECTUS]. For the Keene Corporation, the increase in
the backlog of claims for year-end 1991 over 1990 was 12,000. See KEENE CORP., 1991 AN-
NUAL REPORT 16 (1992). This ever-growing backlog—beyond the ability of courts to effec-
tively deal with—coupled with defendants’ bankruptcies constitute the asbestos-litigation
crisis.

49 For example, the tireworker-asbestos cases involve some instances of blatant fraud; for a
telling account, see Oliver & Spencer, supra note 3, at 77-78. Two entrepreneurial Los Angeles
attorneys organized the National Tire Workers Litigation Project to litigate the claims of
tireworkers exposed to asbestos in the tire-making process. To generate plaintiffs, the attor-
neys set up screening centers in workplaces nationwide to test for asbestos-related disease. The
doctors hired to perform the screenings (one of whom was not licensed to practice in the
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widening extension of access to judicial arenas to those claiming in-
jury from exposure to asbestos-containing materials.

The net effect of courts’ efforts to deal with asbestos-related in-
jury may be seen to be the creation of an equivalent to a national
health insurance program.>® The “program” emanates from decisions
apparantly motivated by concerns that:

(i) persons occupationally exposed to asbestos-containing materi-
als have such a compelling case for compensation that the issue of
impairment should be relegated to one of secondary importance;

(ii) compensation ought not be limited to workers’ compensation;

(iii) to assemble and effectuate the requisite compensation: (a)
available insurance proceeds should be maximized irrespective of pol-

United States) found asbestosis and pleural thickening in 65% of the workers screened. In
contrast, the National Institute for Occupational Safety and Health has found asbestosis in
recent studies in only 0.2% of tireworkers and pleural changes in 2.3%. Id. at 77.

Some of the techniques used by these attorneys to solicit cases and sell off percentages to
others were related in the course of an opinion assessing them with a $10 million punitive
damage award in a dispute with one of their expert witnesses. Olfacto Labs v. Crawford, No.
639967-2, slip op. at 6 (Cal. App. Dep’t Super. Ct. March 11, 1991) (“This court has never
before experienced such deceit, willful disregard of client’s protection and rights, overreaching
in dealing with other attorneys, indifference to and avoidance of payments of business credi-
tors, and outright disregard of the truth, whether under oath or not.”); see also Todd Woody,
Judicial Blackmail Cost Firm $10 Million, S.F. LEGAL RECORDER, Mar. 18, 1991, at 7, 10.
However, these attorneys have not yet been sanctioned for their fraudulent actions in soliciting
tire-worker plaintiffs and participating in the creation of fraudulent medical evidence. Indeed,
even while stating that the mass production of claims by these lawyers involved a “steady flow
of faulty claims™ based on a “professional farce” and were a “fraud on the court,” Raymark
Indus. v. Stemple, No. 88-1014-k, 1990 WL 72588, at *2, *18 (D. Kan. May 30, 1990), judges
have failed to set aside the large settlements that were the fruits of the fraud. Several of the tire
worker claims have been dismissed as unfounded. See, e.g., Slaughter v. Southern Talc Co.,
919 F.2d 304 (5th Cir. 1990) (dismissing 418 of 451 tireworker cases for lack of any symptoms
of asbestos-related disease); Raymark Indus. v. Stemple, No. 88-1014-k, 1990 WL 72588 (D.
Kan. May 30, 1990); In re Ohio Asbestos Litig., Mardoc Order No. 38 (May 9, 1989) cited in
Aldock et al., supra note 39, at 13 (dismissing 678 maritime docket cases for lack of any
evidence of asbestos-related injury); In re Tire Worker Asbestos Litig., No. 88-4703, 1989 U.S.
Dist. LEXIS 14717, at * 6 (E.D. Pa. Dec. 6, 1989) (Judge Weiner noted that the Third Cir-
cuit’s affirmance of his ruling dismissing claims based on a “fiber drift” theory could be ex-
pected to result in the elimination of 1000 cases from the court’s docket). Some tireworker
cases have, however, resulted in significant verdicts for plaintiffs. See, e.g., Asbestos, MEA-
LEY’S LITIG. REPORTS, Feb. 2, 1990, at 11-12.

50 To many, particularly those in other countries, it may seem strange that in the
United States we leave it to individual courts to provide essentially ad hoc solu-
tions to modern-day disasters with their national social and economic repercus-
sions. In this country, however, three factors have, by default, left the state and
federal courts to their own devices: (1) the lack to date of an effective national
administrative regulatory scheme capable of controlling undesireable conduct by
manufacturers; (2) the absence of a comprehensive social welfare-medical scheme
for compensating victims of mass torts; and (3) the lack of adequate state or fed-
eral legislation controlling these cases.

Weinstein & Hershenov, supra note 5, at 270.
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icy language;*! (b) as many companies as possible that have ever man-
ufactured, distributed, or used asbestos-containing materials should
be held culpable, and, if necessary, to the full extent of their net
worth; and, (c) successor liability laws be invoked so as to reach into
the deeper pockets of the companies that bought far smaller entities

51 See, eg., Keene Corp. v. Ins. Co. of N. Am., 667 F.2d 1034 (D.C. Cir. 1981), cert.
denied, 456 U.S. 951 (1982). The Keene Company, an asbestos defendant, was formed in 1967
and in 1968 purchased Baldwin-Ehret-Hill (BEH), a manufacturer of thermal insulation prod-
ucts, some of which contained asbestos. /d. at 1038 n.1. Its production of asbestos-containing
products ceased in 1972. Id. at 1045 n.22. During the 1961 to 1981 period, Keene and BEH
were insured under a number of insurance policies by several insurance companies. Id. at
1038. In Keene, the court addressed the interpretation of standard policy language; the policy
provided liability coverage for sums that the insured became liable to pay as damages for
bodily injury resulting during the policy period. Id. at 1039. Thus, the critical question was
which of the asbestos-related injuries fell within which policy period. Id. at 1040. The court
decided that the policies in force when persons were exposed to Keene’s and BEH’s products
were available. /d. at 1044. Additionally, it decided that policies in force when the actual
manifestation of injury occured, were available. 7d. The essential novelty of the case was the
definition of injury in such a fashion so as to include a third trigger, the period between expo-
sure and manifestation. Id. at 1058 (Wald, J., concurring).

This period. of time included the substantial bulk of the insurance coverage—not only to
Keene but most other asbestos defendants as well. Hence, the holding had enormous financial
consequences. Under this “triple trigger,” insurance coverage was maximized so as to include
all policies issued in the decade or score of years between the time of exposure and the time of
injury. For Keene, this meant $423 million of insurance coverage. See KEENE CORP., 1990
ANNUAL REPORT 4 (1991). For other “triple trigger” holdings, see Casey Canada Inc. v.
California Union Ins. Co., 748 F. Supp. 8 (D.D.C. 1990); USF&G v. Wilkin Insulation Co.,
578 N.E.2d 926 (Ill. 1991); Lac D’Amiante du Quebec, Ltd. v. American Home Assurance
Co., 613 F. Supp. 1549 (D.N.J. 1985), vacated as to one defendant, 864 F.2d 1033 (3d Cir.
1988); Owens-Illinois, Inc. v. United Ins., No. C5045-84 (N.J. Super. Ct. Div. Apr. 6, 1990).
See also Robert G. Berger, The Impact of Tort Law Development on Insurance: The Availab-
lilty/Affordability Crisis and Its Potential Solutions, 37 AM. U.L. REv. 285, 305 (1988); Note,
Adjudicating Asbestos Insurance Liability: Alternatives to Contract Analysis, 97 HARV. L. REv.
739 (1984); Charles Maher, Asbestos Extravaganza, CAL. LAw., June 1985, at 60. See also
infra note 269.

It is interesting to note that for purposes of amassing the largest possible amount of cover-
age for asbestos defendants, and hence for claimants, Judge Bazelon, writing for the court,
found as a critical element in his decision that while Keene’s coverage would not extend to
“liability for injuries of which Keene could have been aware of prior to its purchase of insur-
ance,” id. at 1044, Keene and BEH at the time of the exposure of claimants to its products
“could not have been aware prior to its purchase of insurance” of the injuries to be caused by
that exposure. Id. at 1046. Hence, Keene and presumably most other asbestos defendants did
not know and could not reasonably have known of the injuries being sustained by those ex-
posed to its products at the time of that exposure and even long thereafter according to Judge
Bazelon. Id. at 1044. See also infra note 271.

For purposes, however, of accessing the pool of assets made available to claimants by
Keene, Keene and most other asbestos defendants have been repeatedly found to have failed to
provide adequate warnings of the dangers of asbestos exposure of which they knew or reason-
ably should have known at the time of exposure. For instance, in Johnson v. Celotex Corp.,
899 F.2d 1281 (2d Cir.), cert. denied, 111 S. Ct. 297 (1990), discussed infra note 188, the
court’s findings would have rendered much of Celotex’s insurance coverage inaccessible, ac-
cording to Judge Bazelon’s holding.
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that manufactured asbestos-containing materials regardless of the
culpability of the purchasing companies;

(iv) punitive damages should be awarded to punish defendants
and in some cases to accelerate payments to claimants before the
funds available for compensation are depleted by payments to plain-
tiffs in other jurisdictions;*? and

(v) defendants should be barred from raising as a defense in ship-
yard cases that: (a) during World War II, the United States govern-
ment required contractors constructing ships to use asbestos-
containing materials; and (b) the government knew of the hazards of
exposure to asbestos in the workplace and made a conscious decision
as part of the war effort not to inform shipyard workers of the hazards
of asbestos and the need to take precautions, but is nonetheless im-
mune from suit by the injured workers.

The resulting compensation scheme is funded by the largest pool
of money ever assembled in the course of litigation (approximately

52 No jurist would acknowledge that he or she is using punitive damage awards as a vehicle
for accelerating payments to claimants located in their jurisdiction. Indeed, punitive damage
awards in asbestos cases are quite rare, although their incidence and relative importance is
increasing. See infra notes 175-202 and accompanying text. In the federal Brooklyn Naval
Yard cases, while damage awards in the Phase I cases were substantial—totalling
$30,659,658.80 for the 52 successful claimants (of the total 65 plaintiffs)—no punitive dam-
ages were awarded. In re Eastern & S. Dists. Asbestos Litig., 772 F. Supp. 1380, 1386 (E. &
S.D.N.Y. 1991). In the state Brooklyn Naval Yard Cases which involved virtually identical
sets of plaintiffs in virtually identical work settings during the same time period, and which
were tried simultaneously, verdicts were more than three times higher than in the federal trial,
and punitive damages were also awarded. Id. at 1387. By contrast, in Cimino v. Raymark
Indus., 751 F. Supp. 649 (E.D. Tex. 1990), punitive damage awards were enormous. See infra
notes 245-60 and accompanying text for a more detailed account of Cimino. In asbestos litiga-
tion, if even one jurist uses punitive damages as a vehicle for claiming a larger share of the
remaining assets for plaintiffs and their lawyers in one jurisdiction, subtle pressures are created
on other jurists to compete for a share of the dwindling asset pool for deserving claimants in
their jurisdiction. Judge Richard Neely stated:

No matter how responsible I or the other members of our courts want to be as
state court judges, we are powerless to improve the overall American products
liability system or reduce the exposure of West Virginia manufacturers to the ca-
price or malice of out-of-state courts and juries.

By trying unilaterally to make such improvements, we will succeed only in
impoverishing our own state’s residents without doing anyone, anywhere, any
measurable good. Unless we want to be “suckers,” as state judges we must imme-
diately incorporate the latest pro-plaintiff wealth redistribution theories applied in
other states into West Virginia’s decisional law. If we conceive and apply new
wealth redistribution theories before anyone else, we can even garner for ourselves
more than our fair share of the national product liability insurance pool. Every
jurisdiction then, must ultimately follow the most irresponsible state.

Testimony of Justice Richard Neely of the West Virginia Court of Appeals before the Senate
Commerce Committee, Sept. 12, 1991, at 9-10 (on file with author).
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seven to nine billion dollars),>® the availability of which perversely
effectuates the extension of eligibility for compensation to lesser im-
paired and non-impaired persons.** Moreover, in some jurisdictions,
a further perverse effect is the creation of a national asbestos lottery
wherein some claimants who roll the trial dice receive nothing while
others, including substantial numbers of the unimpaired, hit the jack-
pot.>* The perverse effects are driven by an overincentivized contin-
gent-fee system, which has provided plaintiffs’ attorneys with huge
rewards—the more so as they have taken the compensation program
to ends neither desired nor contemplated,’® while imposing substan-
tial costs on defendants. In recent years, caseloads have burgeoned—
not because of an increase in the numbers of the seriously ill*’—but
rather because of the enormous incentives for plaintiffs to enter the
lottery and the far more enormous incentives for plaintiffs’ lawyers to
obtain ever increasing numbers of claimants.>®

A. The Contingent-Fee Engine that Drives the Litigation

The role of contingent fees in the creation of the asbestos-litiga-
tion crisis has substantially been ignored. Plaintiffs’ attorneys charge
contingent fees®® in asbestos cases ranging from twenty-five to fifty
percent of the gross amount of plaintiffs’ award or settlement.® Their
effective hourly rates in asbestos cases often exceed $1,000; in some

53 This figure is an estimate based on awards to date and decisions involving insurance
coverage. See supra note 51 and infra note 269.

54 See infra text accompanying notes 138-44 and 170-74.

55 See infra text accompanying notes 156-69.

56 See infra text accompanying notes 59-79.

57 See infra text accompanying notes 170-74.

58 “There are gross abuses of our system. We have lawyers who have absolutely no ethical
concerns for their own clients that they represent—we have untrammeled screenings of mar-
ginally exposed people and the dumping of tens of thousands of cases in our court system,
which is wrong [and] should be stopped . . . .” Remarks of Ronald L. Motley, in Administra-
tive Alternative, supra note 3, at 15.

59 Quite apart from asbestos litigation, contingent-fee abuses are common. For an analysis
of contingent fees yielding hourly rates of return of $1,994-$3,000 despite the virtual complete
absence of risk bearing, see Lester Brickman, Contingent Fees Without Contingencies: Hamlet
Without the Prince of Denmark?, 37 UCLA L. REV. 29, 33 n.12 (1989) [hereinafter Brickman,
Contingent Fees].

60 In In re Joint E. & S. Dists. Asbestos Litig. (Findley v. Blinken), 129 B.R. 710, 867 (E.
& S.D.N.Y. 1991), Judge Weinstein estimates the prevailing plaintiffs’ attorneys’ contingent-
fee percentage in asbestos cases to be 33-45%. Information about contingent-fee rates is ex-
tremely hard to obtain. Most judges do not inquire, most plaintiffs lawyers do not disclose,
and most defendants’ lawyers do not know plaintiffs’ attorneys’ contingent-fee rates. See infra
notes 63, 67-68 and accompanying text. On the basis of my inquiries, I estimate that fees range
from 25-50%. 50% would appear to be common in Texas, 40% in Philadelphia, and 25-40%
in New York. See also Dillon, supra note 29, at 43, reporting plaintiffs’ attorneys setting fees
at 33-40%.
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cases, the hourly rates of return are greater than $2,000 and can be as
high as $5,000 per hour.*!

Judges have stated on numerous occasions that they have a spe-

61 To calculate these rates, which were determined with reference to Manville Trust Fund
claims, I determined the average Trust Fund recovery and then reconstructed the amount of
time that plaintiffs’ attorneys devoted to each claim. Prior to the time the trust became insol-
vent, actual payments of $677,445,619 were made to plaintiffs represented by counsel. Findley,
129 B.R. at 956-65. Of this aggregate payment, plaintiff’s counsels’ fees ranged from
$226,600,000-$306,000,000, based on Judge Weinstein’s estimate that the prevailing attorneys’
fees ranged from 33-45%. Id. at 867. The average liquidated value of each claim amounted to
$42,128. Id. at 758. Despite the fact that claims were settled in groups of hundreds and
thousands, “[n]o limit on [attorney] fees . . . was negotiated to reduce the Trust’s payment.”
Id. at 756.

Even under the reorganized Manville Trust, where average awards were reduced to
$25,000 and plaintiffs’ attorneys’ fees were capped at 25%, plaintiffs’ lawyers continued to
average $1,500 per hour, compared to the average defendants’ lawyers rates of $175 per hour.
See id. at 863-64 (citing Testimony of Lester Brickman in Manville Fairness Hearing).

To be sure, these effective hourly rates of return do not take fee-sharing arrangements into
account. Asbestos claims are actively traded by lawyers; the top ten plaintiffs’ firms receive
many of their asbestos cases by referral from other attorneys. See Dillon, supra note 29, at 43.
Referral fees of 25-67% are common.

Motley hired local counsel through an unusual split-the-work, split-the-fee ar-

rangement. . . . Motley’s firm typically takes home only a third of the total law-

yer’s fees or even less, according to eight co-counsel. “The further the cases are

from South Carolina,” Motley explains, “the less we take.”
Id. at 41.
Hence, the net return to the top firms for asbestos work would be as little as 50% of the hourly
rates calculated. However, looked at from the perspective of the client (and of society), the
calculated effective hourly rates of return ought not to be discounted. That the client pays a
legal fee amounting to $5,000 per hour is not ameliorated by the fact that several attorneys are
dividing up the fee.

The following table is a list of the assumptions upon which I have based my hourly rate
calculations. On the basis of these estimates, under the pre-reorganized Trust, assuming $60
per hour for paralegal work and $150 per hour for junior attorneys, the comparative handful of
senior attorneys were compensated at the rate of a little less than $5,000 per hour. Under the
reorganized Trust, the effective senior attorney rate is $2,750 per hour. I have used the consid-
erably lower estimate of $1,500 per hour to be conservative.

HeinOnline --- 13 Cardozo L. Rev. 1835 (1991 - 1992) |




1836 CARDOZO LAW REVIEW - [Vol. 13:1819

cial obligation to police contingent fees.®> However, courts in asbes-

ESTIMATED PER CASE TIME (IN HOURS) FOR PROCESSING MANVILLE TRUST CLAIMS

Task Old Trust New Trust
Business Development (SA) 25 (SA) .25
Intake Interview (SA) .25 (SA) .25

ga) 25 aa) 25

®) 100 (P) 1.00
Collecting medical ® 300 () 3.00
and workplace records ©) 100 © 100
Prepare and submit © .50 © .50
claim form P 100 P 100

(JA) .50 JA) 50
Negotiation and (SA) 2.00 (SA) 1.00
settlement process JA) 2.00 JA) 150
Prepare Closing Papers (SA) .25 (SA) .50
Disburse Funds P) 125 ® 175

(SA) = Senior Attorney
(JA) = Junior Attorney
(P) = Paralegal

(C) = Clerk

EXPLANATORY NOTES

a) This analysis assumes that processing a Manville claim bears no share of the tort-system
time for the same case against other defendants. Therefore, it underestimates the hourly rate.
The estimation also assumes that reaching a settlement with the new Trust is easier because the
settlement numbers are largely predetermined while, because of the extended payment payout,
closing the settlement will become more complicated.
b) Under the old Trust approximately one in ten claims would go into the tort system; current
estimates are that it will be one in twenty. That case, with substantial attorney and paralegal
time (twenty attorney hours and twenty-five paralegal hours up to but not including trial)
would be allocated under the other cases.
c) This table assumes the attorney has a substantial number of cases and operates efficiently.
Consider Dillon, supra note 29, at 42:

Like other high-volume personal injury firms, Ness, Motley handles its cases with

factory-like efficiency. The firm relies heavily on paralegals to do much of the

work that associates might do in another firm. “We are able to utilize good parale-

gals to do medical record reviews, drafting answers to interrogatories, medical re-

search, and chasing down [plaintiff’s] co-workers.”
Id. (quoting Joseph Rice).
d) All medical expenses—including diagnosis and work done by medical professional and
paraprofessional personnel—are paid out of the client’s, not the lawyer’s share of the proceeds.

62 See, e.g., In re Agent Orange Prod. Liab. Litig. 818 F.2d 226 (2d Cir.), cert. denied sub

nom. Schwartz v. Dean, 484 U.S. 926 (1987); Boston & Maine Corp. v. Sheehan, Phinney,
Bass & Green, 778 F.2d 890, 896 (1st Cir. 1985); McKenzie Constr., Inc. v. Maynard, 758
F.2d 97, 101 (3d Cir. 1985) (‘“Because courts have a special concern to supervise contingent
attorney fee agreements, they are not to be enforced on the same basis as ordinary commercial
contracts.”); Cooper v. Singer, 719 F.2d 1496, 1505 (10th Cir. 1983); Allen v. United States,
606 F.2d 432, 435 (4th Cir. 1979); Dunn v. H.K. Porter, Co., 602 F.2d 1105, 1108 (3d Cir.
1979) (“‘Because contingency fee agreements are of special concern to the courts and are not to
be enforced on the same basis as ordinary commercial contracts . . . courts have the power to
monitor such contracts either through rule-making or on an ad hoc basis.”) (citation omitted);
In re Michelson, 511 F.2d 882 (9th Cir.), cert. denied, 421 U.S. 978 (1975); Schlesinger v.
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tos litigation have abdicated their responsibility to review contingent
fees®® and ensure that lawyers have not used their superior knowledge
and experience to take undue advantage of clients.*

By charging contingent fees, lawyers are including a risk pre-
mium in the form of a multiplier of their hourly rate in their fee—the
greater the risk, the greater the premium. Charging a premium for
risk but not assuming any risk is not simply charging a grossly exorbi-
tant fee; it is illegal and unethical as well.5* In a mesothelioma or
serious asbestosis case in which there is a clear history of occupational
exposure as well as extensive evidence of product identification, there
is no risk of nonrecovery.®® To the contrary, a large recovery is as-
sured. When an attorney charges a twenty-five to fifty percent contin-
gent fee, an effective hourly rate of return of several thousand dollars
an hour is also assured. Because of the significant abuses of contin-
gent fees and the fact that very few courts in asbestos litigation are

Teitelbaum, 475 F.2d 137, 141 (3d Cir.)(“[I]n its supervisory power over the members of its
bar, a court has jurisdiction of certain activities of such members, including the charges of
contingent fees.”), cert. denied, 414 U.S. 1111 (1973); York v. Alabama State Bd. of Educ., 631
F. Supp. 78, 87 (M.D. Ala. 1986); People v. Nutt, 696 P.2d 242, 248 (Colo. 1984); Anderson v.
Kenelly, 547 P.2d 260, 261 (Colo. 1976); Gruskay v. Simenauskas, 140 A. 724 (Conn. 1928);
In re Teichner, 470 N.E.2d 972, 983 (Ill. 1984) (citing Pocius v. Halvorson, 195 N.E.2d 137,
146 (I1l. 1963)); Rosenthal v. First Nat’l Bank of Chicago, 262 N.E.2d 262, 265 (Ill. 1970);
American Trial Lawyers Ass’n v. New Jersey Supreme Court, 330 A.2d 350 (N.J. 1974); In re
Cohen, 199 N.Y.S.2d 658, 663 (1960); Lewis v. Morgan, 28 A.2d 215, 217 (N.Y. App. Div.
1960), aff 'd, 374 U.S. 857 (1963); In re Estate of Thompson, 232 A.2d 625 (Pa. 1967).

63 Most asbestos jurists are not aware of the contingent-fee rates charged by plaintiffs’
lawyers; indeed, most never request such information. At the oversight hearings on asbestos
litigation before the Subcommittee on Intellectual Property and Judicial Administration of the
House Judiciary Committee held on October 24, 1991, several asbestos jurists testified that
they neither knew nor inquired into the contingent-fee rates being charged by plaintiffs’ coun-
sel. For a rare occasion where such a request was made, see Conway v. Asbestos Corp., No. 81
C 3220, 1991 WL 195800 (N.D. I11. Sept. 23, 1991) stating:

[T]his court has been much troubled by the fact that it has been given no informa-
tion at all about the relationship between the total fees received and the total time
expended by plaintiffs’ lawyers in the numerous asbestos cases that they are han-
dling . . . this Court has been entirely frustrated in its several requests for such
information. Even though the plaintiffs’ lawyers with a large portfolio of such
cases surely have the information readily retrievable from their time records, they
have never been forthcoming with the facts—instead their submissions in response
to this Court’s inquiries regularly talk about everything except what this Court has
asked.
Id. at *1. :

64 See Lester Brickman, Lawyer’s Fee Frenzy, WAsH. PosT, Aug. 16, 1991, at A29.

65 Brickman, Contingent Fees, supra note 59, at 34.

66 A risk peculiar to asbestos cases is a post-verdict pre-collection bankruptcy of a defend-
ant. The degree of risk depends upon the percentage of liability assigned to that defendant in
the cases in question, the solvency of the particular defendants, and whether the verdicts have
been bonded.
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even aware of what rates lawyers are charging,®” jurists should require
that contingent fee retainer agreements be disclosed to the court.®®

Although requiring fee disclosure is but one step in the superin-
tending process, it is a most salutary one. One effect of disclosure
would be to arm claimants with the knowledge that could induce bar-
gaining. Moreover, as observed by Judge Jack Weinstein: “Since
many attorneys have received their cases as a result of union favor,
the unions are in a position to intervene on behalf of their members in
insisting on lower fees.”*®

Unfortunately, no such fee bargaining on behalf of union mem-
bers has occurred, even though such bargaining could be expected to
yield contingent-fee rates of less than twenty percent and in some
cases, ten percent or less.” The overincentivized contingent-fee en-
gine generates tens of thousands of unimpaired cases,”" results in law-
yers overreaching clients, massively overcompensates some lawyers,”?

67 See supra notes 60 and 63.
68 In Conway v. Asbestos Corp., No. 81 C 3220, 1991 WL 195800 (N.D. Ill. Sept. 23,
1991), the plaintiff’s attorney refused to provide the court with information regarding the
hours expended on the case even after numerous requests. /d. at *1. Judge Milton Shadur
reject[ed] each of the pending applications for fees in its entirety. In every instance
the settling defendant is only a minor contributor to the total fees realized to date
from all defendants, and it appears most likely that the plaintiffs’ attorneys will
already have been more than handsomely compensated even if they receive noth-
ing at all out of the current incremental recovery.

Id. at *2.

69 In re Joint E. & S. Dists. Asbestos Litig. (Findley v. Blinken), 129 B.R. 710, 868 (E. &
S.D.N.Y. 1991); see also Raymark Indus. v. Stemple, No. 88-1014-k, 1990 WL 72588, at *9
(D. Kan. May 30, 1990).

70 Cf. Brickman, Contingent Fees, supra note 59, at 109, 121 n.366.

71 See supra note 58.

72 See supra note 60. My conclusions regarding effective hourly rates of return in excess of
$1000 per hour as related in my Manville testimony and the paper prepared for the Adminis-
trative Conference Colloquy have been widely circulated. Interestingly no plaintiff’s lawyer in
the asbestos litigation has come forward to dispute the essential accuracy of my calculations.
Instead, I have been criticized for failing to criticize defendants’ lawyers’ fees in asbestos litiga-
tion (which I have calculated to average $175 per hour) and for failing to acknowledge the
indispensible role of contingent fees in funding asbestos litigation. It is not the use of contin-
gent fees in asbestos litigation that I criticize, but the abuses; that is, the virtual complete
failure of the courts to exercise superintendance, charging substantial contingent fees in cir-
cumstances where there are no contingencies, and, in any event, charging contingent-fee per-
centages that yield enormous hourly rates of return which are simply not justifiable by the
risks being assumed.

Defendants’ lawyers billing practices also reflect substantial abuses. See infra note 263;
see also Report, supra note 1, at 12-13 (description of federal court trial in Cleveland involving
four plaintiffs and forty-one to fifty-eight lawyers which was estimated to have generated trans-
action costs of between $3 million and $7 million). Most of these billing abuses, however, are
much less a matter of concern than those inflicted on plaintiffs. Asbestos defendants are (by
now) highly sophisticated consumers of legal services. With monthly billings for asbestos liti-
gation defense for the top ten asbestos defendants ranging from $1 million to over $10 million
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and engenders judicial ignorance of contingcnt-fee rate setting. In-
deed, the contingent-fee engine” that drives asbestos litigation is so
powerful that court rules designed to set maximum contingent-fee
rates are often simply ignored.” In addition to enormous effective

defendants have a substantial incentive to closely monitor lawyers’ billing practices and are,
indeed, doing so.

Most defendants with active caseloads have instituted a sophisticated regime of fee billing
oversight. The need for such a system is made apparent when one examines a typical monthly
bill from a single law firm. Assuming six or more active on-going trials, the bill might total
$400,000. The bill will consist of more than 100 pages of densely filled computer print-out
with thousands of entries representing each individual component of the bill; for example,
R.K. (a lawyer’s initials), 10/21/91 (date), 0.3 (hours), review interrogatories (task), $78.00 (at
R.K.’s billing rate of $260 per hour). Also identified will be the case name and the file number.
From the perspective of a reader seeking fee billing practice information, the bill is unreadable.
To cope with “unreadable” bills, defendants have devised software packages which they pro-
vide to their attorneys. All services provided by the firm -are classified into categories; for
example, attending depositions, consulting witnesses, legal research. The provider of the ser-
vice is listed both by name and by classification; for example, senior attorney, junior attorney,
paralegal, clerk. Thus, each task being billed in a case is broken down into discrete compo-
nents including the nature of the provider. The resultant categorizations easily exceed 50 and
could be as high as 70. For example, some defendants have established the following gross
billable time divisions: initial response, discovery, depositions, settlement, pre-trial prepara-
tion, trial and administrative. Each division is subdivided into three to nineteen categories.
Thus, “depositions” are subdivided into the following: preparation of medical expert, co-
worker, injured plaintiff, spouse or other relative, economic expert, other expert; and attend-
ance at or conduct of these prepared-for depositions. Hence there are twelve deposition time-
charge categories.

Requiring that bills be submitted in this form enables a defendant’s computer to read the
bill and provide critical information. For example, monitoring can reveal that: (1) senior part-
ners are doing work that associates do in other firms—that is, the number of overqualified
hours; (2) fifty attorney hours for a deposition exceed the norm established by a comprehensive
analysis of that defendant’s total billings; (3) six lawyers are working on a matter while most of -
the other firms retained by that defendant are using three (on average, the higher the number
of attorneys working for a client, the higher the billings will be per matter regardless of the
intrinsic “work value” of the various matters); and, (4) one law firm’s average defense costs for
an “all issues” trial is $100,000 whereas other firms retained by that same defendant average
$40,000 and there is no offsetting difference in outcomes.

Defendants are thus exercising increasingly sophisticated controls over their litigation
costs—their incentives to do so being clear. In reality, only courts can monitor plaintiffs’
attorneys’ fees. If they eschew this responsibility, as is currently the case, obviously no one else
will perform the monitoring function.

73 Weinstein & Hershenov, supra note 5, at 326 (“The contingent fee system, the payment
of attorneys’ fees to the victor and other aspects of our legal system have helped fuel the
system.”).

74 See, e.g., N.J. Civ. PRACTICE R. 1:21-7(i) which provides, in pertinent part:

When representation is undertaken on behalf of several persons whose respective
claims, whether or not joined in one action, arise out of the same transaction or set
of facts or involve substantially identical liability issues, the contingent fee shall be
calculated on the basis of the aggregate sum of all recoveries . . . and shall be
charged to the clients in proportion to the recovery of each.

Id.

Vast savings would result if, as the New Jersey Rule provides, contingent fees were ap-
plied on the aggregate amount in a mass settlement. For example, if 100 plaintiffs with the
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hourly rates of return and the resultant perverse incentive structure,
the asbestos-litigation crisis also emanates from (i) explicit rulings cre-
ating different substantive law for asbestos cases;’* (ii) evidentiary rul-
ings and appellate opinions upholding these rulings which appear to
be the products of a “there is law and there is asbestos law” doc-
trine;’® (iii) allowing pleural plaque and other unimpaired claims and
the attendant lottery despite alternative disposition methods;”” (iv)
uncorking the punitive damages genie and then decrying the inability
to force that genie back into the bottle;’® and (v) mass consolidations
of asbestos claims into mega-cases involving hundreds and even
thousands of claims.”

B. A Separate Law for Asbestos Cases

The New Jersey Supreme Court has created a separate law for
asbestos cases.’° In Beshada v. Johns-Manville Products Corp.,®' the

most serious forms of asbestos disease reached a settlement with five defendants that provided
for an aggregate payment of $24 million (or $240 thousand for each plaintiff), under N.J. Civ.
PRACTICE R. 1:21-7(c) which limits contingent fees to 33 1/3% on the first $250,000, 25% of
the next $250,000, and 20% on the excess of $250,000, the contingent fee on the aggregate
amount would be $8 million. However, if the fees are calculated pursuant to Rule 1:21-7(i),
which would take into account the aggregate nature of the mass settlement, the total fee would
be $4,845,833—which would be 39% less.

Yet, Rule 1:27-7(i) is routinely ignored by New Jersey plaintiffs’ attorneys and goes unen-
forced by the courts in asbestos cases. For an analysis of societal attempts to regulate attorney
fees and the legal profession’s steadfast and generally successful opposition, see Lester Brick-
man & Jonathan Klein, Use of Advance Fee Retainer Agreements in Bankruptcy: Another Spe-
cial Law For Lawyers?, 43 S.C. L. REv. (forthcoming 1992).

75 See infra notes 80-137 and accompanying text.

76 In the following pages, I set out to substantiate this hypothesis. The case discussions
presented are not intentionally exhaustive but merely illustrative.

77 See infra notes 138-69 and accompanying text.

78 See infra notes 175-202 and accompanying text.

79 See infra notes 230-65 and accompanying text.

80 There are occasions when new substantive law must be created to deal with asbestos
litigation. As a consequence of the federal Brooklyn Naval Yard cases (discussed infra notes
236-40), it became necessary to determine how the verdicts would be molded into judgments—
specifically how to determine the impacts of the settling defendants and the percentage of
respondent’s liability allocated to the Manville Personal Injury Settlement Trust created by the
Manville Bankruptcy, on the calculation of the amounts due from the non-settling defendants
under New York state law. “The process of translating the jury verdicts into judgments in
New York is governed by an extremely complex statuory scheme.” In re Eastern & S. Dists.
Asbestos Litig., 772 F. Supp. 1380, 1384 (E. & S.D.N.Y. 1991) However, “[t}he effect and
meaning of many of the provisions [recently enacted by New York] remains uncertain.” /d.
Judge Weinstein’s molding of the verdicts involves computational difficulties that would make
the eyes of an advanced civil procedure law school class glaze over. See also Record of Pro-
ceedings before Justice Helen E. Freedman at 6170-85, In re New York City Asbestos Litig.,
(N.Y. Sup. Ct. Feb. 25, 1991) (No. 40000/88). “New York has had no asbestos cases. We are
making the law in this case.” Id. at 6182.

81 447 A.2d 539 (N.J. 1982).
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court held that in asbestos cases and only in asbestos cases,®? the state-
of-the-art defense asserted by defendants—that at the relevant times
they did not know and could not have known of the danger of their
products—would not be allowed.?* By deeming culpability irrelevant
and imposing liability without fault, the court presumed, as a matter
of policy, that manufacturers would become more careful®* Yet,
under Beshada, not only is a manufacturer liable for injury resulting
from the use of its products regardless of what it learns about the
product’s potential hazards, but the manufacturer continues to be lia-
ble for hazards about which it could not have learned of at the time of
manufacture. Hence, incentives to improve product safety could be
reduced, and the costs of introducing new products raised by the de-
lays inherent in searching for all information as to possible hazards,
including the information about which it could not have learned.®®
Appellate opinions arguably applying a “there is law and there is
asbestos law” doctrine can be found. For example, in O’Brien v. Na-
tional Gypsum,®® the Second Circuit affirmed a judgment that
awarded wrongful death damages against the Celotex Corporation.
There was no direct evidence of exposure to defendant’s specific prod-
ucts; rather the evidence in support of exposure to Celotex and
Raymark products was circumstantial®’ and hearsay. The main issue

82 For instance, the New Jersey Appellate Division has refused to apply the Beshada rule
to a strict products liability action regarding prescription drugs: '
In areas involving public health there are weighty policy considerations on both
sides of any question as to whether strict liability should be applied. . . . Admit-
tedly, Beshada speaks in broad terms, but absent a direct expression that prescrip-
tion drug type cases are no longer to be separately treated we do not, nor can we,

regard Beshada as effecting a policy change of such dimension.
Feldman v. Lederle Labs., 460 A.2d 203, 208-09 (N.J. Super. Ct. App. Div. 1983); see also
Andrew T. Berry, Beshada v. Johns-Manville Products Corp.: Revolution—or Aberration—in
Products Liability Law, 52 FORDHAM L. REVIEW 786, 791 (1984) (“‘Beshada is understood
best not as a products liability case, but as an asbestos case.”). Asbestos litigation is a substan-
tial industry in New Jersey as is the manufacture of ethical drugs. See generally N.J. SUCCESS,
Apr. 1985, at 1 (discussing ethical drug industry in New Jersey).

83 Beshada, 447 A.2d at 546.

84 The court also supported its ruling with the rationale that strict liability promotes risk-
spreading. Id. at 547-48.

85 Berry, supra note 82, at 793-95.

86 944 F.2d 69 (2d Cir. 1991).

87 The use of circumstantial evidence as a substitute for direct evidence that the claimant
had worked with, or in proximity to, a defendant’s products is widespread in asbestos litiga-
tion. Indeed, the circumstantial evidence relied upon to inculpate the largest possible number
of defendants often appears to be quite weak; restrictions on jury speculation on proximate
cause issues appears to be minimal if not nonexistant in asbestos litigation. Typically, a plain-
tiff and his witnesses will identify the products of several of the traditional asbestos defendants
as those with which he worked or was in proximity to. Often, most of the defendants so
identified will settle before verdict. The problem arises with regard to the other named tradi-
tional defendants. When a plaintiff is unable to testify that he worked with or in proximity to a
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on appeal therefore, was whether the testimony of the plaintiff’s wit-
nesses should have been excluded as hearsay and whether the failure
to do so was reversible error.®® Unless the plaintiff, who had settled
with more than a score of defendants, could show that her husband
had been in contact with the defendants’ products, she could not pre-
vail in the remaining action.

Although the Second Circuit agreed that the circumstantial evi-
dence was hearsay and should have been excluded, the court did not
reverse the outcome, finding that the jury could have reached its con-
clusion without reliance on the circumstantial hearsay evidence.®®
According to the court, since the deceased had contracted mesothe-
lioma®™ which “is caused only by exposure to asbestos,”®' and the de-
ceased’s only known exposure to asbestos was during his one-year
tenure as an apprentice in the Brooklyn Navy Yard and since Celo-
tex’s products were in use in the Yard, then the jury could have rea-
sonably concluded, independently of the circumstantial hearsay
evidence, that Celotex’s products were one of the contributing causes
to the development of mesothelioma.

However, the court’s conclusion is not a scientifically clearcut
proposition. There is doubt that the predominant form of asbestos
causes mesothelioma;®> moreover, exposure to asbestos is not the only

particular defendant’s products—that defendant being one or more of a score of defendants—
and co-worker testimony is that they had seen that defendant’s product in use somewhere at
the work site, a jury’s inference that the plaintiff worked in sufficient proximity to that defend-
ant’s products to cause injury to plaintiff is held to be sufficiently supported by the circumstan-
tial evidence. See, e.g., Slaughter v. Southern Talc Co., 949 F.2d 167, 172-73 (5th Cir. 1991);
Johnson v. Celotex Corp., 899 F.2d 1281, 1286 (2nd Cir.), cert. denied, 111 S. Ct. 297 (1990);
Whatley v. Armstrong World Indus., 861 F.2d 837 (5th Cir. 1989); Lockwood v. A.C. & S,
Inc., 744 P.2d 605 (1987) (en banc); Jackson v. Johns-Manville Sales Corp., 727 F.2d 506 (5th
Cir. 1984), reh’g en banc on different grounds granted, 750 F.2d 1314 (1985), aff’d, 781 F.2d
394 (1986). The reliance on circumstantial evidence to substitute for lack of direct evidence
that a particular plaintiff had been exposed to that particular defendant’s products as a means
of inculpating the largest possible number of defendants must be understood in light of witness
recollections regarding product exposure that seem to be vitally affected by the solvency of the
particular defendants in question. See supra text accompanying note 14.

88 O’Brien, 944 F.2d at 73.

89 For rejection of the use of circumstantial evidence—that is, that specific asbestos-con-
taining products were in use at the worksite where plaintiff was employed, as a substitute for
proof that the plaintiff worked on a regular basis in proximity to where the product was used,
see Blackston v. Shook & Fletcher Insulation Co., 764 F.2d 1480 (11th Cir. 1985). The Fourth
Circuit held likewise in Lohrmann v. Pittsburgh Corning Corp., 782 F.2d 1156 (4th Cir. 1986),
but then almost immediately receded from its position in, Roehling v. National Gypsum Co.
Gold Bond Bldg. Prods., 786 F.2d 1225 (4th Cir. 1986).

90 See supra note 24.

91 O’Brien, 944 F.2d at 73.

92 Asbestos exists in a fibrous form. Among the fiber types are crocidolite (blue asbestos)
and chrysotile. Chrysotile is widely found throughout the United States and Canada and ac-
counts for approximately 95% of asbestos mined and used commercially. See Editorial, Min-
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known cause of mesothelioma.®®> Other environmental agents can
cause mesothelioma,® including radiation therapy,”® naturally occur-
ring and manmade mineral fibers such as zeolite (fibers of volcanic
origin)®® and glass fibers,”” Cummington-grunerite,®® organic chemi-

eral Fibres and Mesothelioma, 41 THORAX 161 (1986); crocidolite is imported from South
Africa, see 2 ENCYCLOPAEDIA BRITANNICA 559 (1966). Many scientists believe that chryso-
tile asbestos is incapable of causing mesothelioma; others have suggested that it is crocidolite
alone which is responsible for the development of mesothelioma. See A.R. Gibbs et al., Non-
Occupational Malignant Mesothelioma, 90 IARC SCIENTIFIC PUBLICATIONS 219-28 (1989);
Brooke T. Mossman & J. Bernard L. Gee, Asbestos-Related Diseases, 320 NEW ENG. J. MED.
1721, 1727 (1989); J.C. Wagner, The Discovery of the Association Between Blue Asbestos and
Mesotheliomas and the Aftermath, 48 BRIT. J. OF INDUS. MED. 399-403 (1991), cited in DE-
FENSE RESEARCH INST., THE 1991 ASBESTOS MEDICINE SEMINAR A-14 to A-15 (Oct. 16-18,
1991). In one case, the circuit court reversed in part a district court’s order which estopped
the parties from litigating the medical causation issue, including the determination that asbes-
tos causes mesothelioma; rather the circuit court maintained that it is a “disputed issue”
whether “mesothelioma [can] arise without exposure to asbestos.” Hardy v. Johns-Manville
Sales Corp., 681 F.2d 334, 347-48 (5th Cir. 1982), rev’g in part, 509 F. Supp. 1353 (E.D. Tex.
1981).

93 Gunner Hillerdahl, Pleural Lesions in Crocidolite Workers from Western Australia, 47
BriT. J. INDUS. MED. 782-83 (1990). Twenty percent of men with malignant mesothelioma
have no history of exposure to asbestos. Mossman & Gee, supra note 92, at 1721, 1723. In a
review of 123 patients diagnosed with malignant pleural mesothelioma, Sloane-Kettering Can-
cer Center researchers found that only 16 patients related a history of exposure to asbestos.
Fourteen of the patients had a history of previous lung disease; one had received prior radia-
tion, and fourteen had been exposed to industrial dusts and chemicals. Joseph Brenner et al.,
Malignant Mesothelioma of the Pleura, Review of 123 Patients, 49 CANCER 2431, 2431-32

(1982). This finding, that not all pleural mesotheliomas are related to asbestos is consistent
" with a review of the literature that from 10-70% of patients with malignant mesothelioma had
been exposed to asbestos. Karen Hamm Antman, Malignant Mesothelioma, 303 NEw ENG. J.
MED. 200, 200-02 (1980). In a review of malignant peritoneal mesothelioma, the Sloan-Ket-
tering team found no evidence of asbestos linkage. Joseph Brenner et al., Malignant Peritoneal
Mesothelioma—Review of 25 Patients, 75 AM. J. GASTROENTEROLOGY 311, 311-12 (1981). In
a review of seven cases in which children had been inflicted with mesothelioma, six of the
pleura and one of the peritoneum, none of the patients related a history of exposure to asbes-
tos. Joseph Brenner et al., Malignant Mesothelioma in Children: Report of Seven Cases and
Review of the Literature, 9 MED. & PEDIATRIC ONCOLOGY 367, 367-73 (1981).

94 A. Phillippe Chahanian et al., Diffuse Malignant Mesothelioma, 96 ANNALS OF INTER-
NAL MED. 746, 752 (1982); Jack T. Peterson et al., Non-Asbestos-Related Malignant Mesothe-
lioma: A Review, 54 CANCER 951 (1984) (the occurrence of large numbers of apparently non-
asbestos-related malignant mesotheliomas has led researchers to suggest other environmental
agents).

95 Y. lzzettin Baris et al., Environmental Mesothelioma in Turkey, 330 ANNALS N.Y.
AcCAD. Sc1. 423 (1979); Richard J. Stock, et al., Malignant Peritoneal Mesothelioma Following
Radio-Therapy for Seminoma of the Testes, 44 CANCER 914, 914-19 (1978).

96 Y. Izzettin Baris et al., An Qutbreak of Pleural Mesothelioma and Chronic Fibrosing
Pleurisy in the Village of Karain/Urgup in Anatolia, 33 THORAX 181, 192 (1978).

97 Carlton, Toxicity of Mineral Fibers, INSULATION, Apr. 1982, at 32-36; Stanton &
Wrench, Mechanisms of Mesothelioma Induction with Asbestos and Fibrous Glass, 48 J. OF
NAT’L CANCER INST. 797 (1972).

98 Terence C. Clark et al., Respiratory Effects of Exposure to Dust In Taconite Mining and
Processing, 121 AM. REV. RESPIRATORY DISEASE 959, 966 (1980).
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cals such as ethylene oxide,” mineral oil, and liquid paraffin.'®
Given that the deceased worked only one year in the Naval Yard and
several score years in other locations, the circumstantial hearsay evi-
dence was a critical factor in the case.

What is apparent in O’Brien is that a worker occupationally ex-
posed to asbestos-containing materials contracted mesothelioma, a fa-
tal disease usually resulting from asbestos exposure, and his family
could maximize compensation only if every possible asbestos defend-
ant were required to contribute. In the absence of a market-share
allocation,'®! other means of enforcing contribution become neces-
sary. Because applying conventional rules of evidence would not
likely maximize compensation, the rules had to be modified.'°> Thus,
the O’Brien court legitimized the use of circumstantial hearsay evi-
dence to fill a significant gap in many asbestos cases.'°> But in adjust-
ing the rules of evidence to meet the exigencies of asbestos cases, that
is, in creating a result-driven evidentiary regime, the court failed to
create a substitute circumstantial hearsay evidence rule for applica-
tion to less seriously injured and uninjured claimants to replace the
one discarded in a case where the fullest compensation award seemed
merited even if not all defendants were likely culpable.!®* Once appel-
late courts demonstrate a willingness to tolerate what are effectively
different rules of evidence for asbestos cases,!?® trial courts inclined by
factors already enumerated to be sympathetic,'% were quick to pursue
the license granted to assure and maximize awards.

An example of asbestos litigation writ large at the trial court
level is Dunn v. Owens-Corning Fiberglas.'®’ Dunn typifies in many
respects what is occurring today in asbestos litigation both in terms of
its essential facts and the nature of the evidentiary rulings.

The typical asbestos trial consists of three parts: (i) medical in-
jury; that is, plaintiff seeks to prove that he has been injured by expo-

99 NAT'L INST. ORG. SAFETY & HEALTH, ETHYLENE OXIDE: EVIDENCE OF CARCINOGE-
NICITY, CURRENT INTELLIGENCE BULLETIN No. 35 (May 22, 1981).

100 Peterson et al., supra note 94, at 955.

10t See Sindell v. Abbott Labs., 607 P.2d 924 (Cal. 1980) (formulating market share causa-
tion rule); but see In re Related Asbestos Cases, 543 F. Supp. 1152 (N.D. Cal. 1982) (rejecting
market share allocation of liability in asbestos cases); Celotex v. Copeland, 471 So. 2d 533 (Fla.
1985) (same).

102 See supra note 27.

103 See supra note 87; ¢f. supra note 46.

104 Defendants “who pay may or may not be liable compared to the [defendants] . . . who
don’t pay . ..."” Transcript, supra note 32, at 6.

105 See Johnson v. Celotex Corp., 899 F.2d 1281, 1286 (2d Cir.), cert. denied, 111 S. Ct. 297
(1990). Johnson is discussed infra note 188.

106 See supra text accompanying notes 23-27.

107 774 F. Supp. 929 (D. V.I. 1991).
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sure to asbestos-containing products;'®® (ii) product identification,
that is, plaintiff seeks to prove that the asbestos-containing materials
he was exposed to were manufactured by the defendant; and (iii)
product defect, that is, plaintiff seeks to prove that warnings on the
products in question were nonexistent or inadequate while defendants
assert product information was consistent with the level of scientific
knowledge at the time of manufacture regarding the hazards of expo-
sure to asbestos-containing materials (the “state-of-the-art” de-
fense).!® Plaintiff may also seek to introduce documents that were
discovered in this and prior cases which counter defendants’ state-of-
the-art defense and which demonstrate that defendant was a bad
actor.'°

As is typical in asbestos cases, the plaintiff in Dunn sued numer-

108 Often, asbestos trials are bifurcated, that is, trial on the issue of product identification is
separated from trial on the issue of medical injury. Reverse bifurcation provides for the issues
of injury and medical causation to be tried before the issues of product identification, state-of-
the-art defense, and punitive damages. The purpose of reverse bifurcation is to induce settle-
ment by fixing the dollar value of the injury before determining liability, thereby substantially
eliminating one of the principal uncertainties in the settlement process. “The decision to bifur-
cate is within the discretion of the trial judge.” Celotex, 899 F.2d at 1289; see also Simpson v.
Pittsburgh Corning Corp., 901 F.2d 277, 283 (2d Cir.), cert. dismissed, 111 S. Ct. 27 (1990); In
re Master Key Antitrust Litig., 528 F.2d 5, 14 (2d Cir. 1975).

109 The irony of the contentious state-of-the-art defense—and its central issue of whether
defendants issued appropriate warnings at appriopriate times—is that warnings would not
likely have made any difference in workers’ use of asbestos-containing products, especially in
the various shipyards during World War II. Massive injuries would still have occurred and
the need to compensate the injured would still exist. Presumably, in the event that warnings
were listed on product containers, they would either have been found inadequate or the legal
regime constructed to provide compensation would have differed. See Borel v. Fibreboard
Paper Prods. Corp., 493 F.2d 1076, 1082 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974);
BRODEUR, supra note 6, at 61.

110 Live-witness testimony is also presented, to the same effect. The case against each of the
defendants varies according to the nature of the live-witness testimony available against that
defendant and the availability of documents. Different plaintiffs’ lawyers have amassed differ-
ent sets of documents for use against different defendants. These documents have become a
form of currency. Claims are traded, bartered, and sold by plaintiffs’ lawyers in an active
secondary market. An attorney who has, through previous discovery, amassed effective docu-
ments against defendant 4 may be brought into a case in which 4 is a nonsettling defendant in
exchange for a percentage of the fee; or he may simply buy up cases in the secondary asbestos-
claims market in which 4 is a non-settling defendant. The documents used against the defend-
ants vary considerably; some are highly inculpatory—describing attempts in the 1930s to
1950s to prevent information from being released regarding the harmful effects of asbestos
exposure. By routinely refusing to sever trials, introduction of documentary evidence against
defendant B, often results in higher awards against other defendants in that same trial. See
supra note 19. Even if defendant B has settled, these same documents are sometimes allowed
into evidence and used against defendants who were not involved in such suppression, some-
times by showing that these defendants were members of the same trade associations as the
highly culpable defendants or sometimes as part of plaintiff’s response to defendants’ state-of-
the-art defense. Other admitted documents have little or nothing to do with what a defendant
knew about the hazards of asbestos at a particular time and relate activities that while irrele-
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ous defendants and settled with most prior to trial.''! Owens-Corning
Fiberglas was the only defendant remaining at trial.

Plaintiff asserted that he suffered from asbestos-induced lung dis-
ease, that is, asbestosis.''> Consequently, he maintained that he was
no longer able to work as an insulator, and, because he suffered short-
ness of breath, could no longer partake in athletic activity.!'*> Plain-
tiff’s medical experts testified that plaintiff had pleural plaques and
asbestosis.''* Defendant’s expert witnesses contended that although

vant to the trial issues are nonetheless admitted and used in argument to paint the defendant as
a bad actor deserving of punishment. See supra notes 10-11.

111 Settlements were also not reached with Celotex and Johns-Manville which had entered
bankruptcy proceedings after the filing of the claim. Typically, the prior settlements provide
financing for the suits against the nonsettling defendants.

112 Asbestosis, which generically is a pneumoconiosis, that is, one of the “dust diseases,” is
a scarring of lung tissue caused by the inhalation of respirable asbestos fibers. WEBSTER’S
DICTIONARY 906 (9th ed. 1988). Scarring of the lung tissue from any cause is referred to as
interstitial or parenchymal fibrosis. This scarring can result from hundreds of causes and is
not identifiable as to cause based solely on x-ray. An absolutely definitive diagnosis of asbesto-
sis can only be made by histological examination of the actual lung tissue and a finding of
discrete foci of fibrosis in the walls of the respiratory bronchioles associated with the accumu-
lation of asbestos bodies. However, since biopsies are an invasive procedure and are rarely
justifiable, a substitute for a pathological determination is a clinical diagnosis of asbestosis
based upon chest x-rays demonstrating interstitial fibrosis plus a sufficient asbestos exposure
history. Thus, the clinical diagnosis is one which seeks to ascribe a cause for fibrosis based
upon exposure to asbestos even though the x-ray data is consistent with hundreds of possible
causes. However, additional x-ray data may be of use. Though it is common to have pleural
changes without asbestosis, asbestosis is frequently accompanied by characteristic pleural
changes. A finding of pleural changes, along with x-ray evidence of interstitial fibrosis, helps
differentiate asbestos-related interstitial fibrosis from other forms of lung scarring.

Asbestosis in its mildest form causes no breathing impairment and is detectable only on
chest x-ray. In more severe stages, asbestosis may have a substantial impact on the efficiency
of the lungs to perform and is progressive and debilitating; most cases of asbestosis, however,
are nondebilitating and the majority do not progress. In cases of moderate or severe asbestosis,
a restrictive breathing impairment may develop, which can be detected by the use of pulmo-
nary function tests. This is due to the scar tissue replacing functional interstitial lung tissue,
that is, air sacs, as well as making the lung itself less elastic. Asbestosis may also impair the
gas exchange mechanism, which can be detected by diffusion capacity and arterial blood gas
tests. Clinically, the patient may present with fatigue, nonproductive cough, and shortness of
breath made worse by exercise. Fine dry rales, or crackles, may be heard at the base of one or
both lungs. As the disease progresses, finger clubbing and cyanosis may appear. The most
severe cases of asbestosis result in partial or total disability, respiratory failure and death. See
John E. Craighead et al., The Pathology of Asbestos-Associated Diseases of the Lungs and Pleu-
ral Cavities: Diagnostic Criteria and Proposed Grading Scheme, 106 ARCHIVES OF PATHOLOGY
& LaB. MED. 554, 559 (1982); ALFRED P. FISHMAN, PULMONARY DISEASES AND DISOR-
DERS I, 764-65, 837-844 (2d ed. 1988); American Thoracic Soc’y, The Diagnosis of
Nonmalignant Diseases Related to Asbestosis, 134 AM. REV. RESPIRATORY DISEASE 363-68
(1991); Irving J. Selikoff et al., Asbestos Exposure and Neoplasia, 188 JAMA 142 (1964); see
also In re Joint E. & S. Dists. Asbestos Litig. (Findley v. Blinken), 129 B.R. 710, 740 (E. &
S.D.N.Y. 1991).

113 Dunn v. Owens-Corning Fiberglas, 774 F. Supp. 929, 934, 937 (D. V.1. 1991).

114 Id. at 936-37.
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plaintiff had pleural plaques, he did not have asbestosis and had not
been harmed.''* Defendant presented evidence that plaintiff contin-
ued to work full-time and led a physically-active life.!'® Presiding
Judge Constance Baker Motley, sitting by designation, acknowledged
that ““it is undisputed that plaintiff presently works full time and that
he continues to lead a somewhat active life.”!!

The jury awarded $1,300,000 in compensatory damages and
$25,000,000 in punitive damages, remitted by Judge Motley to
$500,000 in compensatory damages and $2,000,000 in punitive
damages.''®

As in Dunn, the disputed medical diagnosis of asbestosis'!® is a
frequent occurrence in asbestos litigation. Defendants’ experts often
argue that plaintiff, at most, has pleural plaques and is unimpaired
while plaintiffs’ experts always testify that the plaintiff is impaired and
has asbestosis.'?® That places the decision in the hands of the jury'*!
which is often predisposed, or at least convinced, to favor the interests
of the worker-claimant against the corporate defendant.'?? If the

115 14,

116 Jd. at 937-38.

117 Id. at 938.

118 Jd. at 951.

119 See supra note 112.

120 See Carl B. Rubin & Laura Ringenbach, The Use of Court Experts in Asbestos Litigation,
137 F.R.D. 35 (1991). “It became apparent [in asbestos cases] that the plaintiffs had available
a group of experts who always found asbestosis. They were countered by a group of defendant
experts who rarely if ever found asbestosis.” Id. at 38. To combat this “Battle of the Ex-
perts,” Judge Rubin appointed medical experts for the court in 65 pending cases. Id. at 37.

Judge Rubin’s use of court-appointed experts resulted in a drastic decline in the diagnosis
of asbestosis. Although plaintiff’s experts undoubtedly would have testified that every single
one of the 65 plaintiffs had asbestosis, the court-appointed experts found that 10 had asbestosis
(15%), 13 had pleural plaques (20%), and 42 were found to have no asbestos related condition
(64.62%). Id. at 45. In the September 1987-September 1990 period, the court-appointed ex-
perts testified in 16 cases—in only two of the 16 did the jury find asbestosis (12.5%). Id. at 39-
40. The jury verdicts essentially followed the expert testimony.

The findings of the medical experts that Judge Rubin appointed contrast sharply with the
testimony of plaintiffs’ medical experts and jury verdicts based upon that testimony. These
findings may be usefully compared with the disease mix data which are substantially based
upon plaintiffs’ claims. See infra note 174.

121 “Jt was well within the jury’s province to decide to credit the testimony of plaintiff’s
doctors while discounting that of defendant’s.” Dunn, 774 F. Supp. at 937.

122 See infra text accompanying note 128. In testifying, Judge Richard Neely stated:

[Als long ago as 1976 we were beginning to see a “‘competitive race to the bottom”
in product [liability] cases. Typically, in a product liability case, there is an in-
state plaintiff, an in-state judge, an in-state jury, in-state witnesses, in-state specta-
tors, and an out-of-state defendant. When states are entirely free to craft the rules
of liability anyway they want, it takes little imagination to guess that out-of-state
defendants as a class won’t do very well.

Testimony of Justice Richard Neely, supra note 52, at 1.
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truth lies somewhere between the plaintiffs’ and defendants’ medical
experts’ testimony—Judge Rubin’s experiment'?* indicates that it is
closer to defendants’—a difference that amounts to hundreds of mil-
lions of dollars in higher verdicts.

Of all of the excluded evidence sought to be introduced by the
parties in Dunn, perhaps the most dispositive would have been the
testimony of a prior juror sitting when the case was first tried a year
earlier.!?* That witness, a local resident, was prepared to testify that
whereas the plaintiff was short of breath and in considerable discom-
fort while in the courtroom, when inadvertently observed outside the
courtroom, he displayed no such symptoms.'?®

123 See supra note 120.

124 The original jury was dismissed because the original judge became critically ill and a
mistrial had to be granted. Dunn, 774 F. Supp. at 940 n.5.

125 Id. at 940-41. The witness was excluded on procedural grounds. Cf. W.K. Morgan,
Clinical Significance of Pulmonary Function Test. Disability or Disinclination — Impairmant or
Importuning?, 75 CHEST 6, 6 (1979) which states that “it has become apparent that the degree
of breathlessness claimed by any particular subject is related to the reason why he or she is
consulting the physician. Should the subject be claiming compensation, then he tends to exag-
gerate his symptoms.” See also Cain v. Armstrong World Indus., No. 87 Civ. 1172, slip op. at
7-8 (S.D. Ala. Feb. 18, 1992). In Cain, the court stated:

Each plaintiffs’ testimony regarding pain and suffering was remarkably simi-
lar . . . . Without exception, the primary complaint of each plaintiff was that he
could no longer do the kind of things around the house or yard (or engage in
recreational activities) as he used to because of his shortness of breath. Some com-
plained that their sex lives were affected. All but two of the plaintiffs are over the
age of sixty, suggesting that the aging process itself would result in some curtail-
ment of these activities. Several plaintiffs suffer from other illnesses which also
contribute to the limitation on their activities. For example, [one] . . . is legally
blind and suffers from diabetes. [Another] . . . is partially paralyzed and cannot
speak as the result of a car accident. [Another] . . . suffers from chronic obstruc-
tive pulmonary disease, a smoking-related illness, heart problems and blackouts,
all of which are unrelated to asbestos exposure. Most of the plaintiffs had normal
pulmonary function, and none of the plaintiffs was determined by any medical
testimony to have suffered any degree of permanent disability due to shortness of
breath. . . .

.. .. Viewing the evidence in the light most favorable to the plaintiff, Brown [who
was awarded $580,000 in compensatory damages and $3 million in punitive dam-
ages) was diagnosed with mild asbestosis, pulmonary function tests show[ing] no
impairment in Brown’s lung function. At age 59, George Brown at the time of
trial was still working forty hours a week as a shipyard worker, an occupation
which requires a good deal of physical stamina. By his own physician’s testimony,
his disease is unlikely to progress and his life expectancy has not been diminished
by his disease. His major compaints are that “when I get home from work I'm
worn out” and he cannot hunt and fish like he used to and cannot do things
around the house like he used to. These complaints are hardly surprising consider-
ing his age and work schedule. Brown also testified that he worries about the
possibility of contracting cancer.
Id. at 14-15.

HeinOnline --- 13 Cardozo L. Rev. 1848 (1991 - 1992) |




1992] LITIGATION CRISIS 1849

Numerous rulings on the admissibility of evidence and trial con-
duct were made throughout the trial. Of the rulings regarded by the
contending attorneys as significant, most were in favor of the
plaintiff.'2¢

A typical feature of plaintiffs’ attorneys’ asbestos case presenta-
tions is an appeal to local prejudice. Defendants are often out-of-state
corporations while plaintiffs are often blue-collar workers.'?” Thus, in
Dunn, plaintiff’s counsel argued in summation: ‘“‘You’ve got to have
the courage to tell this big multi-national company, that it’s not going
to come into the Virgin Islands and hurt people and lie about it.”!2®

When one considers the significant possibility that the plaintiff
was unimpaired'?® and yet received an after-remittitur award of

126 In addition to the exclusion of the testimony of a prior juror sitting on the same case, the
defendant’s attempt to put an economist on the stand during the punitive damage phase of the
trial was also excluded on procedural grounds. Dunn, 774 F. Supp. at 941. Defendant also
sought to exclude testimony of plaintiff’s witnesses regarding lung cancer, mesothelioma, and
heart trouble on the grounds that the plaintiff was not suffering from such conditions and was
unlikely to develop them. Id. at 941. Defendant also objected to plaintiff’s medical expert’s
testimony that a benign nodule discovered on plaintiff’s lung was potentially malignant, on the
ground that the testimony was prejudicial because it allowed the jury to speculate about plain-
tiff’s potential development of various diseases which he was unlikely to contract and allowed
plaintiff to go beyond issues framed in the pleadings. Jd. Judge Motley overruled the objec-
tions and allowed the testimony on the grounds that plaintiff was not trying to recover for an
enhanced risk of cancer but rather for emotional distress resulting from fear of developing
cancer. Id. at 941-42.

Defendant objected to plaintiff’s use of leading questions in examining its medical expert,
as well as the experts’ testimony on the state of medical knowledge during the first half of this
century; these objections were overruled. Id. at 942-43. Plaintiff objected to parts of defend-
ant’s cross-examination of the expert; these objections were sustained. Id. at 943. Plaintiff
objected to: defendant’s cross-examination of plaintiff regarding plaintiff’s adherence to safety
procedures; defendant’s attempt to demonstrate that plaintiff continued to work; defendant’s
attempt to introduce plaintiff’s ownership of numerous houses in an effort to demonstrate that
plaintiff was not financially burdened and no longer had significant contacts with the Virgin
Islands. Id. These objections were not reversible error since plaintiff was not making a claim
for lost wages or livelihood but only for pain and suffering. Id. at 943-44.

127 See supra note 122.

128 Dunn, 744 F. Supp. at 950. Defendant’s motion for a mistrial on the basis of this state-
ment was denied. Jd. Defendants’ claims that a number of the statements of plaintiff’s counsel
were prejudicial were denied on the grounds that the defendant failed to object at the time the
statements were made thereby waiving its objections. Jd. In addition to an appeal to local
prejudice against out-of-state defendants in favor of local workers, plaintiffs’ arguments typi-
cally seek to encourage juries to transfer wealth from *“wealthy” corporations to comparatively
impecunious workers. The arguments—often phrased subtly—encourage the jurors to take
advantage of the opportunity to right the wrongs done them by society by rewarding the claim-
ants at the expense of corporate America, a surrogate for American society. Wealth-shifting
arguments find especially fertile ground in such locations as Brooklyn, N.Y., Philadelphia, Pa.,
and Beaumont, Tex. See infra notes 165-69 and accompanying text; see also Johnson v. Celo-
tex Corp., 899 F.2d 1281 (2d Cir.), cert. denied, 111 S. Ct. 297 (1990).

129 See supra note 30 and infra text accompanying notes 138-44.

HeinOnline --- 13 Cardozo L. Rev. 1849 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1850 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1851 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1852 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1853 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1854 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1855 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1856 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1857 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1858 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1859 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1860 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1861 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1862 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1863 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1864 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1865 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1866 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1867 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1868 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1869 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1870 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1871 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1872 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1873 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1874 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1875 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1876 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1877 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1878 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1879 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1880 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1881 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1882 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1883 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1884 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1885 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1886 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1887 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1888 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1889 (1991 - 1992) |




HeinOnline --- 13 Cardozo L. Rev. 1890 (1991 - 1992) |




