THE ASBESTOS LITIGATION CRISIS: IS THERE
A NEED FOR AN ADMINISTRATIVE
ALTERNATIVE?

Lester Brickman*

INTRODUCTION

No litigation in American history has involved as many individ-
ual claimants, been predicated upon the severity of injury, consumed
as many judicial resources, resulted in as much compensation to
claimants, compelled the number of defendants’ bankruptcies, or been
as lucrative to lawyers as asbestos litigation. Asbestos litigation has
been referred to as an “impending disaster”!—a crisis situation. Even
though 100,000 claims have already been resolved, 100,000 new
claimants now seek compensation. For each claim resolved, two to
three new claims are being filed. More than a dozen major defendant
companies have been driven into bankruptcy, thereby reducing the
size of the asset pool available to compensate the severely injured.?

* Professor of Law, Benjamin N. Cardozo School of Law (Yeshiva University). This Arti-
cle is a significantly revised version of a paper I prepared for a colloquy of the Administrative
Conference of the United States. My research assistant, Doreen E. Ferrera, has been invalua-
ble in the transformation of the colloquy paper into this Article. I would also like to express
appreciation to United States District Court Judge Jack B. Weinstein and to my colleague,
Paul Shupack, who have made many helpful suggestions.

Some of the data that I refer to in this Article was obtained during the course of consult-
ing work on contingent fees and punitive damages that I did for an asbestos defendant; how-
ever, most of the unpublished empirical data which I refer to was obtained as part of my
research for this Article. As noted at the colloquy, because of this and other opportunities I
have had to “extensively review empirical data, case files and other materials” on asbestos
litigation, the Administrative Conference of the United States asked me to “draft a proposed
administrative solution” to the asbestos litigation crisis which the panelists at the colloquy
were invited to criticize. Chairman Marshall Breger, Introduction of Lester Brickman, An
Administrative Alternative to Tort Litigation to Resolve Asbestos Claims, Transcript of the Ad-
ministrative Conference of the United States 4 (Oct. 31, 1991). The Administrative Confer-
ence provided me with a token honorarium for this effort and for organizing the colloquy; in
addition, I received the usual administrative support from my law school.

1 See Report of the Ad Hoc Committee, Judicial Conference Ad Hoc Committee on Asbes-
tos Litigation, March 1991, at 26 [hereinafter Report].

2 To date, fifteen major asbestos producers have commenced bankruptcy proceedings, and
a sixteenth has dissolved. These include: National Gypsum Co., No. 390-337213-SAF-11
(N.D. Tex. filed Oct. 28 1991); Eagle-Picher Indus., No. 91-00100 to 00107 (S.D. Ohio filed
Jan. 7, 1991); Celotex Corp No. 1001168B1 (M.D. Fla. filed Oct. 18, 1990); Carey Canada,
Inc., No. 100168B1 (M.D. Fla. filed Oct. 18, 1990); Pacor, Inc., No. 86-03252G (E.D. Pa. filed
July 1986); Forty-Eight Insulations, Inc., No. 85-B-5061 (N.D. Ill. filed Apr. 17, 1985);
Amatex Corp., No. 82-05220S (E.D. Pa. filed Nov. 1, 1982); Johns-Manville, Corp., No. 82-B-
11656-176 (S.D.N.Y. filed Aug. 26, 1982); UNR Indus., No. 82-B-9841 to -9845 -9849 -9851
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