THE ASBESTOS CLAIMS MANAGEMENT
ACT OF 1991:
A PROPOSAL TO
THE UNITED STATES CONGRESS*

Lester Brickman **

I. INTRODUCTION: THE GENESIS AND CONTENT
OF THIS PROPOSAL

In preparing this proposal for the Administrative Conference of
the United States, I consulted and, in some cases, adapted (i) parts of
bills previously introduced to Congress,' (ii) other proposals relating
to compensation of asbestos victims,? and (iii) proposed legislation to
better equip the courts to deal with mass torts.>

This proposal envisions the creation of an industry-financed trust
fund, possibly augmented by government payments, which would be
used to pay monthly benefits to those injured and disabled by occupa-
tional exposure to asbestos-containing materials. Payments would
also be made for medical expenses, death benefits and survivor bene-
fits. Any government benefits or insurance payments received by
claimants because of asbestos-related injuries would offset any pay-
ments due under this program.

Asbestos defendants covered by the proposal would have their
asbestos-related liability to occupationally exposed workers exclu-

* This proposal was originally delivered at the Administrative Conference of the United
States, October 31, 1991 Collogquy: An Administrative Alternative to Tort Litigation to
Resolve Asbestos Claims.

** Professor of Law, Benjamin N. Cardozo School of Law (Yeshiva University). I would
like to acknowledge my research assistant, Doreen E. Ferrera who has made significant contri-
butions to this Article.

! Occupational Disease Compensation Act of 1985, H.R. 3090, 99th Cong., Ist Sess.
(1985); Asbestos Workers’ Recovery Act, S. 1265, 99th Cong., st Sess. (1985); Asbestos
Workers’ Recovery Act, S. 2708, 98th Cong., 2d Sess. (1984); H.R. 5735, 97th Cong., 2d Sess.
(1982); Asbestos Health Hazards Compensation Act, H.R. 5224, 97th Cong., 1st Sess. (1981).

2 Asbestos Claims Facility Alternative Dispute Resolution Procedure, 1987 ASBESTOS LITI-
GATION REPORTER, 14, 329-69; AD HoC COMMITTEE ON ASBESTOS LITIGATION, THE As-
BESTOS CLAIMS PROCEDURE ACT OF 1991 (1991); CoALITION FOR EQUITABLE
COMPENSATION, OUTLINE OF BILL TO ESTABLISH AN ASBESTOS LITIGATION PROGRAM
(1990).

3 Multiparty, Multiforum Jurisdiction Act of 1990, H.R. 3406, 101st Cong., 2d Sess.
(1990) (a bill providing federal district courts with original jurisdiction in mass tort cases
where at least 25 persons sustained injuries resulting in damages exceeding $50,000 per per-
son). Although the Act was passed by the House of Representatives, it was not adopted by the
Senate. See 136 CoNG. REC. H3119 (daily ed. June 6, 1990).
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sively determined under the administrative proceedings set forth in
the proposed act. The payments to be assessed against the covered
defendants would principally be determined by the defendants’ pro-
portionate market share in the various asbestos-containing materials
markets (insulation, spray-on products, cements) in the period be-
tween 1940-1970. The payment calculation process would be supple-
mented by some consideration of the tort system’s determination of
the percentage that each defendant bears to the total defendants’ lia-
bility to all eligible claimants. Also, funds of defendants in chapter 11
proceedings, which have been set aside for asbestos-related injury
compensation, would be transferred into the trust fund.

Unimpaired pleural plaque claimants, as well as other un-
impaired claimants, would not be eligible for compensation under this
program; however, these unimpaired claimants would not be subject
to a statute of limitations in the event that they later developed asbes-
tos-caused impairments.

Punitive damages would be precluded.*

Attorney fees would be awarded to representatives of successful
claimants; however, those payments would not reduce the amounts
awarded to claimants. In some limited circumstances, attorneys for
unsuccessful claimants would also be compensated. Payment calcula-
tions would be based on hourly rates, taking risk factors into account.

A board would be created in the Department of Labor to ad-
minister the program, promulgate rules and make medical
. determinations.

Several provisions of the proposal are still incomplete; for exam-
ple, in Section 102 which addresses Eligibility for Benefits, the terms
medical definition, disease latency period and length of occupational
exposure are listed but the empty brackets (“[ ]””) indicate that they
are as of yet undefined or unstated. In addition to provisions requir-
ing technical expertise beyond my competence, other provisions in the
proposal have been left blank pending further investigation. Among
the most important of these is the formula for calculating monthly
benefits.” Traditionally, income-replacement formulas provide for
sixty-seven to seventy-five percent of workers’ average monthly in-
comes.® However, because I have been unable to calculate the finan-
cial ramifications of the use of such percentages, I have chosen to omit

4 See Lester Brickman, The Asbestos Litigation Crisis: Is There a Need for an Administra-
tive Alternative?, 13 CARDOZO L. REv. 1819, 1862-68 (1992) (discussing the role of punitive
damages in asbestos litigation).

5 See infra § 103.

6 E.g., Representative Pat William’s bill proposing a workers’ compensation program for
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